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I 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

S72 Filed July 27, 1950 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action Xo.: 3254- ’50 

Lloyd Kerlix, 3422 13th Street, X, \\\, Washington, D. C., 

Plaintiff, 


v. 

Potomac Electric Power Company, a body corporate, 
10th and E Streets, X. W., Washington, D. C. 

Washington Gas Light Company, a body corporate, 
11th and H Streets, X. W., Washington, D. C. 

Government of The District of Columbia, a municipal 
corporation, District Building, Washington, D. C. 

B. Frank Joy Company, Inc., a body corporate, 

60 0 Street, S. E., Washington, D. C., Defendants . 

Complaint for Personal Injuries—Hit by Stone 

1. The plaintiff is an adult citizen of the United States 
and a resident of the District of Columbia, and the amount 
in controversy, exclusive of interest and costs, exceeds the 
sum of Three Thousand Dollars ($3,000.00). 

2. The defendants are corporations doing business and 
have offices in the District of Columbia. 

3. That on, to wit, October 9, 1947, the plaintiff was 
standing on the corner of 12th and H Streets, X. E., in 
the District of Columbia waiting for a streetcar when the 
defendants, or one of them, negligently, carelessly, and 
recklessly allowed a stone or rock to strike said plaintiff; 
that at said time or place, one of the defendants by their 
employees, agents, or servants, was digging a hole in said 
street. 


4. That as a result of the aforesaid negligence, care¬ 
lessness, or recklessness of the defendants, or one of them, 
the plaintiff sustained injuries to his head, ear, right 
cheek, and a fracture of the right zygomatic arch; that 
the injury to his nervous system is permanent and 
S73 that he was compelled to receive medical and hos¬ 
pital treatment and will be compelled to do so in the 
future; that he suffered from great mental anguish and 
anxiety and that he has become also totally deaf as a 
result thereof; that he has lost great sums of money from 
loss of wages and that said injury to his hearing is 
permanent. 

'Wherefore, the plaintiff demands of the defendants, or 
any of them, a judgment in the sum of One Hundred Thou¬ 
sand Dollars ($100,000.00) besides costs. 

Albert Brick 
Albert Brick 
Attorney for Plaintiff 
517 Denrike Building 
Di. 6953 

Plaintiff demands trial by jury. 

Albert Brick 
Albert Brick 

• •*•**••** 

878 Filed Aug. 16, 1950 

Answer of Defendant, Washington Gas Light Company 

First Defense 

The Complaint fails to allege a claim against this defend¬ 
ant upon which relief may be granted. 

Second Defense 

1. This defendant is not required to answer the first 
paragraph of said Complaint. 


2. This defendant admits that it is a corporation doing 

business and having an office in the District of Co- 
879 lumbia. It is not required to answer further the 
second paragraph of said Complaint. 

3. Answering the third paragraph of said Complaint, 
this defendant is without information or knowledge suffi¬ 
cient to form a belief as to the truth of the averment that 
on November 9, 1947, the plaintiff was standing on the 
corner of 12th and H Streets, X. E., waiting for a streetcar; 
denies that it either negligently, carelessly and recklessly, 
or otherwise, allowed a stone or rock to strike the plaintiff 
on that day or on any other day; and denies that on said 
date and at said place, it was digging a hole in said street. 
This defendant is not required to answer further said 
paragraph. 

4. This defendant denies the averments of the fourth 
paragraph of said Complaint. 

Having fully answered, this defendant prays that said 
Complaint be dismissed as to it. 

Third Defense 

If plaintiff sustained any injury at the place stated in 
the Complaint on November 9, 1947, or on any other date, 
this defendant was not the cause thereof, and such injury 
was either the result of plaintiff’s own condition or con¬ 
duct, or of the act or omission of someone other than this 
defendant. 

Whiteford, Hart, Carmody & Wilson 

By John J. Wilson 
John J. Wilson 

Address: 815 15th Street, N. W. 

W. E. Gallagher 
W. E. Gallagher 

Address: 1100 H Street, X". W. 

Attorneys for Defendant 

Washington Gas Light Company. 
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550 Filed Aug. 17, 1950 

Answer of Defendant Government of the District of Columbia 

First Defense 

The complaint fails to state a claim against the defend¬ 
ant, Government of the District of Columbia, upon which 
relief can be granted. 

Second Defense—Answer 

1. This defendant admits the allegations contained in 
paragraph 1 of the complaint. 

2. Answering the allegations of paragraph 2 pertaining 
to it, defendant Government of the District of Columbia 
admits that it is a municipal corporation with offices in the 
District of Columbia. The remaining allegations of para¬ 
graph 2 pertaining to it are denied. 

3 and 4. Answering the allegations of paragraphs 3 and 
4 pertaining to it, defendant District of Columbia denies 
the said allegations. Defendant District of Columbia is 
without knowledge or information concerning the injuries 
allegedly sustained by plaintiff. 

Third Defense 

Defendant District of Columbia says that if plaintiff 
was struck and sustained injuries as alleged, the proximate 
cause of his injury was his own negligence. 

551 Fourth Defense 

Defendant District of Columbia says that plaintiff was 
contributorilv negligent. 

Vernon E. West 
Vernon E. West 
Corporation Counsel , D. C. 



Oliver Gasch 

Oliver Gasch 

Assistant Corporation Counsel, 
D. C. 

John Hampton Baumgartner, Jr. 

John Hampton Baumgartner, Jr. 
Assistant Corporation Counsel , 
D. C. 

Attorneys for defendant 
District of Columbia, 

District Building, 

Washington 4, D. C. 

883 Statement of Plaintiff for Pre-trial Conference 

Plaintiff sues defendants 1, 2, 3, and 4, claiming that on 
November 9,1947, at the corner of 12th and H Streets, N.E., 
in the District of Columbia, he was struck by a stone or a 
rock which was due to the negligence, carelessness and 
and recklessness of the defendants, or either of them, while 
digging a hole in the street: that plaintiff alleges that all 
the defendants were responsible for said digging. As a 
result of the said negligence, carelessness and recklessness, 
plaintiff sustained permanent injuries to his head, ear, 
and right cheek and nervous system. Unable to Hear. 
That he has been unable to work steadily since the accident, 
and expenses to date are: 

Dr. John P. Gallagher $ 200.00 

Wages lost since date of accident 
@ $50.00 per week $11,900.00 

Hospital Expenses $ 
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884 Brief Slaiemenl of the Defense of the Washington Gas 
Light Company, Submitted at Pretrial at the Court's 
Suggestion 

The defendant, Washington Gas Light Company, denies 
that it either negligently, carelessly and recklessly, or 
otherwise, allowed a stone or rock to strike the plaintiff on 
November 9, 1947, or on any other day, when the plaintiff 
was standing at the corner of 12th and H Streets, X. E.; 
denies that on said date and at said place it was digging a 
hole in the street; and denies that it caused plaintiff’s 
alleged injuries at said time and place. 

If plaintiff sustained any injury at said time and place, 
or on any other date, such injury was either the result 
of plaintiff’s own condition or conduct, or his own conduct 
contributed thereto, or it was the act or omission of some¬ 
one other than this defendant. 

Stipulations 

That all records of Casualty Hospital and any other 
hospital concerning the plaintiff be made available to de¬ 
fendants for their inspection. 

8S6 Filed Oct. 31, 1952 

Amended Pretrial Order 
October 24, 1952 

The pretrial order of this case is amended as follows: 

1. Plaintiff may increase the ad damnum clause from 
$100,000 to $350,000, and the complaint is considered as 
so amended without formal amendment. To this all defend¬ 
ants reserve the right, and their answers are so amended, 
to plead the statute of limitations. 

2. Plaintiff desires to amend the complaint so that the 
doctrine of res ipsa loquitur is also relied upon. The com¬ 
plaint is considered as so amended. The defendants plead 
the doctrine of res ipsa loquitur has no application and 
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that the statute of limitations applies to this amendment, 
and their answers are considered as so amended. 

3. Plaintiff reserves the right to show that any pre¬ 
existing defect in hearing was aggravated by the accident. 
The complaint is so amended. However, plaintiff agrees to 
specify in writing to counsel for the defendants, in five 
days from this date, as to whether or not plaintiff admits 
that there was a pre-existing defect in hearing. 

4. Plaintiff is to have the right to file interrogatories 
having to do with work records of the defendants, and 

the Court, subject to any other objections, will direct 
SS7 that such interrogatories be answered, provided, 
however, that counsel will submit to defendants any 
and all records in their possession bearing upon the past 
and present medical history of the plaintiff, the answers 
to be exchanged at the same time. 

5. Plaintiff states that at the time of his deposition he 

was unable to give the names of any eye-witnesses to the 

accident. He now states that he has the name of an eve- 

«> 

witness which he is willing to give to counsel for the de¬ 
fendant, providing that all parties agree to exchange lists 
of witnesses. This offer is now declined by the defendants. 
Defendant District of Columbia, as part of the first defense 
pleaded in its answer intends to urge the defense of gov¬ 
ernmental function. 

“Water M. Bastian 
Walter M. Bastian, 

Judge 

H. W ise Kelly 
H. Wise Kelly, Esq., for de¬ 
fendant Potomac Electric 
Power Co. 

Oliver Gasch 

Oliver Gasch, Corpora¬ 

tion Counsel, for the District 
of Columbia 
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Cornelius H. Doherty 
Cornelius H. Doherty, for de¬ 
fendant B. Frank Joy. 

John J. Wilson 
John J. Wilson, Esq., for the 
Washington Gas Light 
Company. 

Albert Brick 
Albert Brick, Esq., for the 
plaintiff. 

• **#••**## 

889 Filed Feb. 19, 1953 

Plaintiff's Instruction No. 2 

The jury are instructed that if you find by a fair pre¬ 
ponderance of the evidence that the defendant failed to 
use reasonable care in the manner in which it engaged in 
the digging work at the intersection of 12th and II Streets, 
X. E., in the District of Columbia, on October 9, 1947, in 
that it knew or by the exercise of due care should have 
known that it had created a dangerous condition by causing 
flying stones and objects to come in contact with the plain¬ 
tiff and others who might lawfully be using said sidewalk 
in said vicinity of the digging, and failed to provide proper 
protection or barriers for the plaintiff and others using 
said sidewalk, and if the jury should further find by a fair 
preponderance of the evidence that said lack of due care 
on the part of the defendant through its agents, servants 
and employes, was the proximate cause of the plaintiff’s in¬ 
juries, then your verdict should be for the plaintiff. 

Denied 

Pine 

J 
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890 Filed Feb. 19, 1953 

Plaintiff's Instruction No. 3 

The jury are instructed that if they find by a fair pre¬ 
ponderance of the evidence that the defendant failed to 
use reasonable care in the manner in which it engaged in 
the digging work at the intersection of 12th and H Streets, 
X. E., in the District of Columbia, on October 9, 1947, in 
that it knew or by the exercise of due care should have 
known that it had created a dangerous condition causing 
flying stones and objects to come in contact with the plain¬ 
tiff and others who might lawfully be using said sidewalk 
in said vicinity of the digging, and if the jury should fur¬ 
ther find by a fair preponderance of the evidence that said 
lack of due care on the part of the defendant through its 
agents, servants and employes, was the proximate cause 
of the plaintiff’s injuries, then your verdict should be for 


the plaintiff. 

Denied 


Pine 


J 

• * # 

* * • « 

896 

Filed Feb. 19, 1953 


Defendant's Prayer No. 1 


The jury are instructed to return a verdict for the de- 


fendant. 

Denied 


Pine 

J 

S97 

• ♦ # • • 

Filed Feb. 19, 1953 


Defendant's Prayer No. 2 


The jury are instructed that the burden is upon the plain¬ 
tiff to prove by a preponderance of the evidence that the 
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injury which the plaint iff claims to have suffered on Octo¬ 
ber 9, 1947 was proximately caused by the defendant by 
reason of an act on its part which the law regards as negli¬ 
gent. The following elements are present in that statement: 

(1) The plaintiff has the burden of proof. 

(2) He must prove that he suffered an injury or injuries 
on October 9,1947. In this connection, you must determine 
whether any injuries suffered on that day were permanent 
or temporary. For example, the cut lobe of the ear, the 
fracture of the right zygomatic arch, and the effect upon his 
hearing and equilibrium. 

(3) If plaintiff suffered any injuries on October 9, 1947, 
was defendant negligent, and if so, was such negligence the 
proximate cause of such injury or injuries, or of some of 
them? 

Denied 

Pine 

J 

'Will Cover 

902 Filed Feb. 19, 1953 

Defendant's Prayer No. 7 

Xo presumption of negligence whatever arises from the 
mere happening of the incident of October 9, 1947 in this 
case. On the contrary the legal presumption is that rea¬ 
sonable care was exercised by the defendant. The burden 
of proof is upon the plaintiff to overcome this presumption 
of due care on the part of the defendant and to prove by 
a preponderance of the evidence that the defendant was 
guilty of negligence and that such negligence was the proxi¬ 
mate cause of the incident. 

Denied 

Pine 

J 
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903 Filed Feb. 19, 1953 

Defendant's Prayer No. 8 

The proximate cause of an injury is that cause which, in 
natural and continuous sequence, unbroken by an efficient 
intervening cause, produces the injury, and without which 
the result would not have occurred. 

Denied 

Pine 

J 

Will cover fully 

#*•••#•*•# 
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Filed Feb. IS, 1953 


Verdict and Judgment 

This cause having come on for hearing on the 9th dav of 
February, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Bertha F. Vermilion 
George M. Mathews 
Paul E. Battle 
James A. Richardson 
Reginald B. Pfeifer 
Josei B. Dishman 
Raymond L. Vickery 


Herbert E. Reinburg (Fore¬ 
man) 

Boyd A. Clark 
Harris L. Richardson 
E. Alice Atema 
Edwin F. Vincent 


who, having been duly sworn to well and truly try the issues 
between Lloyd Kerlin, plaintiff and the Washington Gas 
Light Company, body corporate), defendant; on Feb. IS 
juror #1 reported ill, was excused from service on this 
jury, with consent of counsel, trial proceeds with eleven 
jurors, and after this cause is heard and given to the jury 
in charge, they upon their oath say this ISth day of Febru¬ 
ary, 1953, that they find the issues aforesaid in favor of the 
plaintiff and that the money payable to him by the defend- 
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ant by reason of the premises is the sum of Fifteen thou¬ 
sand & no hundredths dollars ($15,000.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Fifteen thousand & no hun¬ 
dredths dollars ($15,000.00) together with costs. 

Harry M. Hull, 

Clerk , 

Bv W. M. Yates, 

Assistant Clerk. 

By direction of 
Justice David A. Pine 

*•***•*••# 

910 Filed Feb. 25,1953 

Motion for a New Trial and/or Motion to Have the Verdict and 
Judgment Thereon Set Aside and to Have Judgment En¬ 
tered in Accordance With Defendant's Motion for Directed 
Verdict 

Comes now the defendant, Washington Gas Light Com¬ 
pany, by its undersigned attorneys, and moves the Court 
for a new trial, pursuant to Rule 59 of the Federal Rules of 
Civil Procedure, and/or, as provided in Rule 50(b) of said 
Rules, moves the Court to have the verdict and judgment 
thereon in favor of the plaintiff set aside and to have judg¬ 
ment entered in favor of the defendant in accordance with 
its motion for directed verdict. 

The grounds of the motion for a new trial are as follows: 

(1) The verdict is against the evidence and against the 
weight of the evidence. 

(2) The verdict is contrary to law. 

(3) The verdict is excessive. 

(4) The Court erred in its instructions to the jury. 

(5) The Court erred in refusing to instruct the jury as 
requested by the defendant. 

(6) The ground of the motion under Rule 50(b) is in¬ 
corporated herein as a ground, as well, of the motion for a 
new trial. 
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911 The ground of the motion under Rule 50(b) is 
that there was no ground for the application to the 

case of the doctrine of res ipsa loquitur and no basis for 
the submission of the case to the jury upon that doctrine; 
and since there was no evidence of specific negligence on 
the part of the defendant, as the Court so held, or of the 
proximate cause of the alleged accident, incident or injury 
of October 9, 1947, the motion for directed verdict in favor 
of the defendant should have been granted. 

Whiteford, Hart, Carmody & Wilson 
By John J. Wilson 
John J. Wilson 
/s/ W. E. Gallagher 
W. E. Gallagher 
Attorneys for Defendant 

• ••#•••••# 

912 Filed March 9, 1953 

Opinion 

Defendant has moved for a new trial “and/or” to have 
the verdict and judgment set aside and judgment entered 
in accordance with its motion for a directed verdict pur¬ 
suant to Rules 59 and 50(b), F.R.C.P. The ground for the 
motion under Rule 50(b) is the submission of the case to 
the jury under the doctrine of res ipsa loquitur. 

The Court, in considering a motion by a defendant for a 
directed verdict, must construe the evidence most favorably 
to the plaintiff and give him the full effect of every legiti¬ 
mate inference therefrom. This criterion is applicable on 
a motion to set aside a verdict under Rule 50(b) supra, 
and has been followed herein. 1 

Plaintiff was standing on the public sidewalk, waiting for 
a streetcar. Nearby, defendant was engaged in work inci- 

l Gunning v. Coolev, 2S1 U.S. 90, 94. 

Shewmaker v. Capital Transit Co.. 79 U.S. App. D.C. 102. 

Jackson v. Capital Transit Co., 69 App. D.C. 147, cert. den. 306 U.S. 630. 
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dent to the installation of new gas pipes from the main in 
the street to the adjacent buildings. Interspaced sections 
of the concrete sidewalk had been broken and the frag¬ 
ments moved to one side. Defendant’s employes and no 
others were in the spaces where the concrete had 
913 been removed. They were engaged in digging there¬ 
in with picks. 'While they were so engaged, an object 
was propelled toward and against plaintiff from the locality 
where one of the men was picking, about ten feet away. 2 
It struck plaintiff on the head, causing him to be seriously 
injured, particularly in the destruction of hearing in one 
ear, partial destruction of hearing in the other, and impair¬ 
ment of equilibrium. Plaintiff was free from any fault on 
his part. 

The question is whether the case is one which properly 
can be submitted to the jury under the doctrine of res ipsa 
loquitur. 

The latest statement of the doctrine in this jurisdiction 
is contained in Washington Loan & Trust Co. v. Hickey, 
1943, 7S U.S. App. D.C. 59, 61, reaffirmed by the same court 
in Safeway Stores v. West, 1950, 86 U.S. App. D.C. 99, 100. 
Therein the United States Court of Appeals held that the 
doctrine in question is simply that, when the cause of an 
accident is known, in the defendant’s control, and unlikely 
to do harm unless the person in control is negligent, the 
defendant’s negligence may be inferred without additional 
evidence, and the case should go to the jury. The Court 
furthermore held that there is nothing arbitrary or techni- 
nal about the principle, except its name. Applying that 
principle of law to this case, under the above statement of 
facts, it appears to come literally within the doctrine. 

But defendant argues that it cannot be applied literally 
and that some of the elements are lacking. Taking up its 
second point first, defendant contends that the cause of the 
accident is not known, inasmuch as there is no witness who 

-From the foregoing it may legitimately be inferred that the defendant’s 
employe propelled it. but this question is reserved for discussion on defend¬ 
ant’s point that the cause of the accident was unknown. 
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saw the object leave the employe’s pick. That contention, 
however, ignores the rule that facts can be established by 
circumstantial as well as direct evidence, and there appears 
no rational basis for explaining the propulsion of 
914 the object against plaintiff, under the foregoing 
facts, other than that it was an act of defendant’s 
employe while engaged in the picking operations. Defend¬ 
ant does not attempt to explain it otherwise, but contends 
that it did not occur as claimed. In this connection, defend¬ 
ant confuses the cause of the accident with the manner in 
which it was caused, lack of knowledge of which, in plain¬ 
tiff, is a reason for the doctrine of res ipsa loquitur. More¬ 
over, there being a dispute in the evidence as to the cause 
of the accident, that dispute was for the jury, who were 
told that before they might apply the doctrine, they must 
find that an employe of defendant caused the object to be 
propelled against plaintiff by the use of an instrument ex¬ 
clusively in his possession. They were further told that, 
when an accident occurs and in addition thereto where the 
instrumentality or agency causing it is known, and is in the 
exclusive possession of the party causing it, and the acci¬ 
dent is of such a character as, in the light of ordinary ex¬ 
perience, is unlikely to occur except as a result of negli¬ 
gence, it is then permissible to apply the doctrine. 

Defendant also contends in this connection that the third 
element of the doctrine is not present, in that it is not un¬ 
usual for objects to be expelled from excavations where 
workmen are digging, without negligence on their part. The 
vice of this contention is that, although it is not unusual 
for objects to be so expelled, it is highly unusual without 
negligence for objects to fly from such excavations with 
such velocity as to carry them a distance of approximately 
ten feet 3 and strike a standing man in the head with such 
power as to seriously injure him. 

Defendant’s first point, as I understand it, is that the doc- 

3 Plaintiff testified that the object came from a place about the distance 
between the witness stand and counsel table, which measures about ten feet. 


trine cannot be applied literally, but is limited to certain 
categories, such as complicated mechanical devices, e.g. 
railroad trains, elevators, and boilers, and to falling objects. 
While recognizing that the doctrine has generally been so 
applied, I can see no reason for limiting it to such cate¬ 
gories if its rationale is broad enough to cover others, 
915 and in this connection it is helpful to set forth briefly 
the history and development of the doctrine. 

During the early part of the 19th Century, the English 
courts began to refer to a presumption of negligence which 
arose against a railway company when an accident oc¬ 
curred upon the railroad line and injured a passenger 
through no fault of his own. 4 This presumption of negli¬ 
gence seems to have been confined to railroad accident cases 
until the now famous case of Byrne v. Boadle, 5 wherein in¬ 
cidentally the term res ipsa loquitur appears to have been 
first introduced into the law of torts. 6 In that case the 
plaintiff was walking along a public highway, and when in 
front of defendant’s shop, he was struck down by a barrel 
of flour which rolled out of a high window. Upon hearing 
the plaintiff’s case, the trial judge granted a nonsuit. On 
appeal to the Court of Exchequer, which resulted in a re¬ 
versal, defense counsel made the point that there was not 
a scintilla of evidence concerning negligence unless the oc¬ 
currence was of itself evidence of negligence, whereupon 
Pollock, C. B., stated: “There are certain cases of which it 
may be said, res ipsa loquitur, and this seems one of them. 
In some cases the courts have held that the mere fact of 
the accident having occurred is evidence of negligence, as, 
for instance, in the case of railwav collisions.” Two vears 
later, in Scott v. London and St. Katherine Docks Co., 
1S65, 3 H&C 596,159 Eng. Rep. 665, the Court of Exchequer 
Chamber had a similar question before it in a case where 

■* Carpuc v. The London & Brighton Ry. Co., 1S44, 5 Q.B. 746. 

Skinner v. The London, Brighton & Siouth. Coast Rv. Co., 1850, 5 Exch. 786. 

5 2 H&C 722, 1863, 159 Eng. Rep. 299. 

6 For a discussion of the classical and post-classical meaning and usage of 
the term, generally, see Shain, Res Ipsa Loquitur, Parker & Qo., 1945, p. 305. 
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six bags of sugar fell on plaintiff when he was passing in 
front of a warehouse in defendant's dock. 7 In deciding that 
there had been enough evidence to allow the case to go to 
the jury. Chief Justice Erie set forth the elements of the 
doctrine in the following language: “There must be 
916 reasonable evidence of negligence. But where the 

c c 

thing is shown to be under the management of the 
defendant or his servants, and the accident is such as in the 
ordinary course of things does not happen if those who 
have the management use proper care, it affords reasonable 
evidence, in the absence of explanation by the defendants, 
that the accident arose from want of care.” 

Such roots of the doctrine, while applicable to railway 
and falling objects, do not suggest a limitation thereto, but 
set forth the broad principles for application to facts and 
circumstances coming within its purview, and I find nothing 
in this or other jurisdictions to suggest that the doctrine 
is restricted to any particular pattern of facts. s In this 
jurisdiction, the law of which is controlling, the pattern has 
been varied. The first reported acknowledgment of the doc¬ 
trine in the District of Columbia, which has come to my 
attention is found, as was to be expected, in relation to 
railway collision and derailment cases. 0 The rule is then 
extended to cover situations involving injuries sustained by 
a passenger of an electric streetcar when struck by con¬ 
ductor who unexplainablv lost his balance when the car 
was in motion, 10 noxious substance in a coca cola bottle, 11 

• Also, sec Briggs v. Oliver, 1S66, 4 H&C 403. 

S The rule is limited otherwise, in that it “is always applied with caution 
and only where there is an absence of positive proof of any definite act of 
negligence, or want of skill, though the accident itself is of an unusual and 
extraordinary character and one that would not likely occur without such 
cause. *•* Right v. Metropolitan Railway Co.. 1903, 21 App. D.C. 494, 50S. 
But see Washington Loan & Trust Co. v. Hickey, supra. 

o Metropolitan R.R. v. Snashall, 1894, 3 App. D.C. 420, 432; also. Weaver 
v. R. R. Co., 1894, 3 App. D.C, 430. 

to Kohner v. Capital Traction Co., 1903, 22 App. D.C. 181. 
ll Fisher v. Washington Coca C.ola Bottling Works, Inc., 1936, 66 App. 
D.C. 7. Washington Coca Cola Bottling Works, Inc. v. Kellv, 1944, 40 A. 
2d S5. 
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falling ventilators, 12 exploding carbonated water bottles, 13 
streetcar and truck collisions, 14 airplane accidents, 15 col¬ 
lapsing hotel chairs, u: and flying door springs. 17 
917 It will thus be seen that the doctrine has not been 
restricted in this jurisdiction to certain categories, 
but has reached out to other circumstances when they came 
within its principle. The same is true in the States. is 

While research has not unearthed a case identical with 
the one at bar, it has brought to light one close to it. In 
Louisville Baseball Club v. Hill, 1942, 291 Ky. 333, 164 
S.W. 2d 398, the Court of Appeals of Kentucky affirmed 
the application by the trial court of the doctrine where a 
boy who was walking on a public street on his way to a ball 
game was struck by a baseball which came over the fence 
surrounding defendant's baseball park. Although the case 
seems to fall within the flying object category, the court 
cited the falling object cases in support of its position. 

Another case, similar factually, is Muller v. Brewster & 
Son, 1940, 124 N.J. 417, 11 A. 2d 749, where the Supreme 
Court of New Jersey affirmed a jury instruction on res 
ipsa in a pedestrian’s action to recover for injuries result¬ 
ing from being struck by a stone allegedly propelled by a 
steam compression drill used by employes of defendant, in 
making an excavation in the highway. The case is of little 
assistance otherwise, due to its limited discussion of the 
doctrine. 

Defendant, in support of its position that the case is not 
within the principle of res ipsa loquitur, cited Curby v. 
Bennett Class and Paint Co., 1940, 99 Utah 80, 103 P. 2d 

l- Washington Loan & Trust Co., Inc. v. Hickey, supra. 

13 Canada Dry Ginger Ale v. Jackum, M.C.A., 1945, 43 A. 2d 42. 

i-t Capital Transit v. Jackson, 1945, 80 U.S. App. D.C. 162. 

13 Smith v. Penn. Central Airlines Corp., 1948, 76 F. Supp. 940. 

ic Washington Annapolis Hotel Co. v. Hill, 1949, 84 U.S. App. D.C. 418. 

i" Safeway Stores v. West, 1950, 86 L T .S. App. D.C. 99, cert, den., 339 U.S. 
952. 

is See Harper on Torts, 1933, Sec. 77; Prosser on Torts, 1941, Sec. 43; 
Wigmore on Evidence, 3d Ed., 1940, Sec. 2509 ; 38 Am. Jur., p. 1002, Sec. 306; 
and 65 C.J.S., p. 1035, Sec. 220(12). 
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G57. Therein the Supreme Court of Utah, by a 3 to 2 deci¬ 
sion, declared res ipsa inapplicable to an eye injury caused 
by flying particles of glass, where the injury was sustained 
as the plaintiff reached a point about eight feet from the 
end of a pane of plate glass being trimmed, with clippers, 
by the defendant's employes. The ruling is based on the 
contention that, although it is common knowledge that ob¬ 
jects with weight will fall if unsupported, it is not common 
knowledge that glass will fly if cut with glass clip- 
918 pers, as the testimony at the trial indicated that glass 
is pulverized when clipped. The Court felt that to 
have allowed the jury to infer negligence on the part of 
the defendant would have created a situation where the 
jury must speculate between unknown causes, acts of God, 
and negligence. This case, factually, offers no support for 
defendant's position, and I disagree with the legal conclu¬ 
sions of the majority. 

As I see it, there is nothing revolutionary, as defendant 
appears to believe, in the application of this doctrine to 
the facts in this case. To me it is only a routine step in 
applying basic principles of law to a new pattern of facts. 

What legal legerdemain it would be, to apply the doc¬ 
trine when an object falls with all the factors of the doc¬ 
trine present, and refuse to apply it when an object flies 
with all the factors present! And I make this observation 
with a full realization that in the former case the force 
is provided by gravity and the negligence is believed to 
be negative, whereas in the latter the force is provided by 
defendant and the negligence is believed to be affirmative. 
It would be difficult to convince the man in the street who 
is hit on the head that in the former case he may recover, 
and in the latter he cannot. He would probably agree with 
the immortal words of Mr. Bumble, 19 if he did not resort to 
stronger language. 

The motion for judgment n.o.v. under Rule 50 will there¬ 
fore be denied. 

19 Oliver Twist, bv Charles Dickens—Chapter LI. 
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So far as the motion for a new trial is concerned, the 
points raised have been considered and are deemed to be 
without merit. The instructions concerning which defend¬ 
ant complains followed the teaching of Sweeney v. Erving, 
1913, 22S U.S. 233, and Washington Loan & Trust Co. v. 
Hickey, supra, 20 and the jury were told at the end of the 
charge that the essential elements of plaintiff's claim, which 
he must establish by a preponderance of the evidence, were 
that he was struck by an object propelled by an act of de¬ 
fendant’s employe acting in the scope of his employ- 

919 ment: that the employe was negligent in causing the 
object to be so propelled; and that such negligence 

proximately caused plaintiff to be struck and injured. 

The motion for a new trial will accordingly also be 
denied. 

Counsel will submit appropriate order. 

David A. Pine 

March 9, 1953 Judge 

*#•##•##«* 

920 Filed March 12, 1953 

Order 

This cause having come before the Court upon motions 
by the defendant for a new trial and/or for a judgment 
non obstante veredicto and it appearing to the Court, upon 
consideration of the same and of the opposition submitted 
thereto by the plaintiff, that said motions should be denied, 
it is therefore 

Ordered, Adjudged and Decreed 

That defendant’s motions for new trial and for judgment 
non obstante veredicto be and the same herebv are denied. 

David A. Pine 

March 11, 1953 Judge 

See also San Juan Light & Power Co. v. Requcna, 224 U.S. 89, 56 L. Ed. 

6S0. 
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II 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

4 PROCEEDINGS 

5 Mr. Brick: Before proceeding any further, and 
before any strikes are allowed of the jurors, we have 

conferred, and feel that we should drop the action against 
the Frank Joy Company and the Potomac Electric Power 
Company, because, frankly, we will have no evidence, as 
it now develops, to tie them into the case. 

• ••••*•••* 

7 The Court: The motion is granted. 

• ••••#•••* 

12 Lloyd Kerlin, 

the Plaintiff, having been first duly sworn as above set 
forth, was examined and testified as follows, the questions 
being written on the blackboard, and replied to orally: 

Direct Examination 

Bv Mr. Brick: 

•> 

Q. What is your name? A. My name is Lloyd Kerlin. 

• ••*•#•♦•* 

Q. How long have you lived in the District of 

13 Columbia? A. Well, I have lived in the District of 
Columbia since along the spring of 1947. 

Q. What was your condition as to hearing in the spring 
of 1947 ? A. As far as know, my hearing was all right. 

• ••••#•••# 

15 Q. (By Mr. Brick) What were you doing on Oc¬ 
tober 9th 1947 ? A. 1947—well, I went over to north¬ 
east to meet a man that I had met the afternoon before, and 
we were going to do some rough work—just rough work. 
I was supposed to meet him that morning at seven o’clock, 
but he didn’t show up as he was expected to. Then I de- 
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cided I was going to the Union Depot and try to get a job 
there. I worked there before. And I was waiting for the 
street ear. I met this man on the street car. 

Q. What time of day was it ? A. I was supposed to meet 
him at seven o'clock that morning at 12th and H 

16 Streets, at the old market. 

Q. What time was it when you waited for the street 
car? A. Let's see— 

Q. Waited. A. Well, I must have waited for this man 
at least an hour. lie and I had been drinking some the dav 
before. I didn't know the man or know who he was. I 
met him on the street car. We got off together. He had 
been drinking pretty much, and I had been drinking some, 
too. So I got in conservation with him on the street car. 
He sat down beside me. In fact, I tell you the whole—I 
will tell you the whole story. You want me to tell just how 
I met this man ? 

Q. Xo. Tell us what time you decided to get on a street 
car? A. Well, I don’t know the exact time. I can’t say. 
I don’t know. I imagine it was around, when I—I must 
have waited for this man at least an hour, thinking that 
he would show up. Then I went across the street, and I 
went to a little store about three or four doors up there, and 
I got some cigarettes, and came back, and a lot of children— 
the street cars were loaded with children, loaded to get on, 
nobodv could get on the street car. I sav it must 

17 have have been around eight-thirty, I think. I did 
not look at anv clock, therefore, I can't sav definite. 

Q. Where were you going on the street car? Had you 
boarded it? A. I was going to the Union Depot to see 
about— 

Q. Did you see any men working around the corner of 
12tli and H while waiting for the street car? A. Yes. I 
saw a lot of men—a lot of men. 

Q. What were they doing? A. Well, it seemed to me 
little bit of everything, all over the street, here, there, there. 
It was all over. Some men I saw there cutting and thread- 
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ing pipe. Some men were pick and sliovel men. Some men 
were standing around. 

Q. What were they doing? A. Well, it seemed to me— 
well, I saw some cutting and threading paper, as I say; 
some digging the street up, pick and shovel men breaking 
the sidewalk up. I saw men with these air compressor 
hammers working. 

• ••••#•••# 

IS Q. What, if anything, happened to you at 12th and 
H Streets while waiting for the street car? A. 
Well, I happened to be noticing a man picking in the dirt 
just opposite me, as far as from me to that table (indicat¬ 
ing), I just happened to be looking at him at the time that 
he was picking, and something—I saw the dirt fly up—I 
saw something—I was standing at the curl)—and it evi¬ 
dently hit me in the ear. I grabbed, I got hold of some¬ 
thing, I can't say just what it was, because I don’t know— 

The Court: Speak up. 

A. Something hit me, but I got dizzy, turned all kinds of 
different colors— 

Well, as I was standing there waiting for the street car, 
as I say, there was a lot of children going somewhere—I 
don't know. I was not in any hurry. I knew the man at 
the depot. I had worked for him as assistant, and T made 
up my mind that I was going down to see him about a job. 
Well, I could not get on the street car. There was a man 
and a woman, colored man and woman, had come there 
and they waited a good while, but they couldn’t get on. I 
talked with them. They had to catch a cab,—said they 
had to go to work. 

Well, after that—in the meantime while I was standing 
there, I saw a man breaking this square up, two or three 
of these squares, with a sledge hammer. I don’t see very 
many people work like that. I am kind of a close observer. 
I have been working all my life. After they broke this 
concrete up with this maul, I will say, then they moved it. 
They had a barricade. They pushed the barricade down, 


and they put the concrete on the side, laid it on the cement, 
or something. 

Then the man started picking in the dirt. While he had 
been picking there awhile, I don’t know how long, 

20 I can’t say, but that is when he was picking that 
this object, whatever it was, as I was looking just that 

wav at the time—of course I saw the men working all over 
the place—this thing flew and hit me. I didn't know at 
first where it hit me. 

Q. What was it, if you know? A. That I cannot say, 
gentlemen. I cannot sav. I think—but vou want the 
truth—I tell you the truth, I can’t say. I know something 
hit me, and I caught hold of—I don't know if it hit me in 
the face, or where. I saw it. It appeared to be a piece of 
concrete, that is what it appeared to be, but I cannot say 
definitely. 

Q. Where did it first hit you? A. First hit here (indi¬ 
cating). I don’t think it hit me but once. It must have hit 
me in the ear. 

Q. What ear? A. This left ear (indicating). I was 
standing—he was working in this direction. I was stand¬ 
ing at the curb facing the street car line, but I just hap¬ 
pened to be looking. It hit me in that ear. Then it 
was cut, cut pretty bad. This lobe was cut just about in 
two. (Witness indicating). I stayed in the hospital eight¬ 
een days, and it never healed when I came out of there. 

Q. What then happened to you? A. I don’t know. 
When I— 

21 Q. When did you first remember about this after 
you were hit? A. Well, I was going somewhere—I 

don’t know where it was—I was going somewhere, and 
some fellow—I guess I was unconscious—I don’t know—I 
don’t know, but then some man was talking to me. I don’t 
know who it was. And he asked me what happened, and I 
told him something had hit me. I don’t know who he was, 
or what, but when I first really come to my senses, I guess 
I was talking to, maybe a doctor, or a nurse there in the 
hospital. 
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Q. Do yon remember what hospital they took yon to? 
A. I remember now. It was the Casualty Hospital. But I 
didn’t know where it was then. I didn’t know what it was. 

Q. How lone: did vou stav there? A. I staved in the hos- 
pital for IS days. They kept me in bed all the time with a 
frame up around the bed, iee bag on my head all the time— 
ice on my head. 

Q. Tell us what was wrong with you that they kept you 
there IS days? A. I don’t know. I don’t know what 

22 was wrong. I knew in the first period when I went 
there I couldn't hear really anything, but this ear 

came back. It was something in my head. I don’t know. 

Q. Could you say what was in your head? A. Well, let’s 
see— 

Q. What was the matter with your head? A. I couldn’t 
sav, onlv I couldn't hear. That is all I know. I couldn’t 
hear. I couldn't tell you what was the matter with it. 

Q. Did you have any noises in your head? 

• «•••*•### 

Q. If so, describe it. A. Yes, I had noise. My ear, 
of course, hurt, and I had a rumbling sound, just a rumbling 
sound. I have worked around high pressure steam a lot, 
but like a two hundred pound relief valve, and steam was 
going off. And it still sounds that way. This ear is a 
little different. (Right ear.) But that is what it sounds 
like with me—a rumble. I have been down at Niagara 
Falls, and I have heard that rumble, and that is just about 
what I have got in my head now. 

Q. When was the first time you discovered you could 

23 not hear in one or both ears? A. That was when I 
was in the hospital at first. Of course, I laid in bed. 

I heard noise, noise, rumbling; later got so I could hear out 
of this ear (indicating right ear). I later got so I could, 
before I left the hospital, I could hear, but I couldn’t hear 
good. 

Q. What ear first? A. “"When was the first time you 
discovered vou could not hear in one or both ears. What 


27 


ear first?”. Well, it was the right ear first, that I couldn't 
hear at all. I knew, because I would hold my ear. The 
doctor held it, talked to me, but something in them. Of 
course that was when I was first in the hospital. As I say, 
then— 

• ••••#•*•* 

24 Q. When did you first learn that you could not 
hear in vour right ear? A. “When did vou first 

learn that vou could not hear in vour right ear?”. That 
is this ear (indicating right ear) ? 

Q. That is right. A. That was after I fell. That was 
after I fell on the street the second time that I fell, and they 
took me to the hospital. Then I found out I couldn’t hear 
at all in either ear. 

25 Q. When was that? A. That was—it is mighty 
hard to keep exact dates or anything like that in your 

head. I never keep anything like that. I was working at 
the Washington Hospital, and as far as I can think it was 
around somewhere in September, 1950, I think. 

Q. Was that the Washington Hospital, or Washington 
Hotel ? 

The Court: Is there any relevancy to what happened after 
this accident happened in 1947? 

Mr. Brick: No, except to show when he first discovered 
that he couldn’t hear out of the other ear, also. 

The Court: What is the relevancy? Of course, if there 
is no objection, I will let it go in. 

Mr. Wilson: Or Columbia Hospital would you mind add¬ 
ing that? 

Mr. Brick: No, I won’t. I don’t want to confuse him 
anv more. 

Mr. Wilson: I think that will straighten it out. 

The Witness: That was the Washington Hospital—the 
Columbia Hospital. The Columbia. I am sorry. I made 
a mistake. The Columbia Hospital. It was the Columbia 
Hospital. It wasn’t the Washington Hospital. 
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By Mr. Brick: 

Q. All right. Now, on October 9th 1947, on what corner 
were you to meet this man you were going to go to 

26 work with? A. I was supposed to meet this man 
at 12th and H Streets, Northeast, in front of the 

old—of—what do you call it? You go by—all that stuff, 
I can't think— market—I was supposed to meet him at 12th 
and H, out in front of the market there. 

Q. Now, where is that corner with relation to the corner 
on which you were struck? A. That is diagonally across 
the street. It is not straight across. It is diagonally, on 
the farther corner. 

Q. How much a week did you make or earn in Norfolk, 
Virginia in 1947, before you came to the District of Col¬ 
umbia ? 

27 Q. Make it Newport News. Just change Norfolk 
to Newport News. Go ahead. A. If I can make it 

plainer to you, how much I used to earn in Newport News. 
I made union wages—a dollar and a half an hour. 

Q. Mil at kind or type of work did you do there? A. 
“What kind or type of work did you do there?”. Well, 
I was a plumber. Of course, different types of work you do 
in plumbing work—oil burner work. 

A. (Continued) there is different kinds of work you do in 
that trade. You do pipe fitting work, heating work, oil 
burner work, rough work, such like as that. It is all the 
same. My main job was plumbing—plumbing and heating. 

Q. Since the accident, has your sense of balance 

28 been affected? A. Yes. I stagger. I stagger like 
a drunken man. I been locked up a number of 

times for drunk when I wasn’t drunk. That is it. I stag¬ 
ger bad. I have at times staggered clear across a field. 

• ••••*•••• 
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29 Q. "Where have you worked for the first time after 
the accident? A. Is that the first accident? 

Q. Yes. A. The first accident. I have to think a little, 
because I can’t keep count, or anything like that. First 
I worked, after I first got hurt and got out of the hospital, 
I didn't work for a right good while. I worked at the New 
Colonial Hotel. I was the night man, sort of night engi¬ 
neer and fireman—general maintenance work. Then— 

Q. For how long, and how much was your salary? A. 
Well, I worked there, I guess, I will say around about three 
months. I can't be sure, but about three months. My 
salary was a hundred dollars a month, my board and 

30 room. I lived there, that is, at the New Colonial 
Hotel. 

Q. What caused you to leave that job? A. I got fired. 
I was—we had automatic fireman there, coal fireman, and 
the switch was bad. It didn't work. You had to trip it with 
your hand. So I went down there one night to trip it. I 
saw it was off and I went to trip it and—(witness cries)— 
I fell—I fell— I just fell out. I fall a whole lot. So I fell 
out. I was out maybe a couple of hours. I know I was out 
a couple of hours. I come to. I got things to going. My 
fire was just about out. It was in the winter, heat was gone 
now, water was getting cold. 

So the next morning, the day engineer—he was the chief 
engineer there—and in the meantime, the manager called 
up and explained—he was complaining about being cold, 
about the water, and I told him that I didn’t like to tell 
people I fell out, and the chap went away, but I told him 
that. 

The next morning the engineer called Howard—I don’t 
remember his last name—he told me about the complaint. 
I said yes. I told him just what happened. And he said 
“I guess I will have to let you go.” YTell, if he let me go, 
I just goes. So that is the reason I got fired there, I know. 

• *•••*•••* 
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31 Q. All right. Now, what job did you get after the 
one at the Colonial Hotel? A. Oh, I went to the 

'Washington Hotel,—'Washington Hotel,—that is where I 
went after Colonial Hotel. 

Q. What kind of work and salary did you receive—what 
kind of work did you do and what salary did you receive? 
A. Well, it was plumbing work, pertaining to plumbing 
work. 

32 The Salary? Oh, when I went to work, I think the 
salary was a dollar, and maybe it was a dollar and 

five, or twenty cents, I don't remember. But I got a raise 
there to a dollar and a half an hour. When I was finished 
up there I was making a dollor and a half an hour. 

• ••••*•••# 

Q. How many hours each week would you work at the 
Washington Hotel? A. ‘‘How many hours each week would 
you work at the Washington Hotel?”. That was a six day 
a week job, eight hours a day. It was 4S hours a week. 

• ••••#•••# 

Q. Now, how long did you work at the Washington 

33 Hotel? A. I worked at the Washington Hotel, I say 
a year. 

Q. Why did you stop working at the Washington Hotel? 
A. Well, when I first went to the Washington Hotel, I was 
just an extra man. They had some maintenance men there 
that he told me really couldn't handle the job, and he gave 
me the job. It was maybe for two, three or four weeks, he 
said, but I stayed a year. And he told me at times that 
thev thought thev would have to lav off some men, because 
they were cutting down a lot, but, why, I think I left there— 
I don’t know. I fell in the engine room there one day, and 
they took me to the hospital, and after that I didn’t stay 
there very long. So I more or less think that was the 
cause. I don’t know. 
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Q. Who did you work for after the job at the Washing¬ 
ton Hotel? A. Oh, I worked then for Rock Creek Ginger 
Ale people. 

Q. What kind of work, and what salary? A. 

34 When I first went to Rock Creek for a job, the 
foreman said “I will give you a job.” So I went 

there the next day. They put me to painting. So I painted 
for a while, in the bottling room, bottling washer—that is 
where they wash the bottles. 

Then they had a lot of pipe work to do. They had a lot 
of pieces to be renewed. They knew—I told them when I 
went there that I was a plumber. I needed a job. They 
knew I was a plumber, and they put me to changing a lot 
of pipe, renewing a lot of pipe, and I put in some new 
toilets, new lavatories, and such as that, for them. 

Then it just turned out to be a general maintenance job, 
general maintenance, a little of everything, working on 
bottling machines. I worked on machines, and all kinds 
of stuff. 

Salary? I was getting a dollar an hour out there. 

Q. How many hours a week? A. That was a six day a 
week job. A dollar an hour. 

Q. How many hours? A. That was a eight hour day, 
six days a week job. 

Q. How long were you on that job, and when did your 
employment cease? A. Well, if I stop and figure up the 
other places that I worked for maybe I could tell 

35 vou. 

As I say, I worked for the New Colonial Hotel, 
and I worked for the Washington Hotel. That was in 
1948. How long? I would say about, maybe three or four 
months, and that was, I think, the vear of—it was the vear 
of—let’s see. I went to the New Colonial, I worked at the 
Washington Hotel about a year. Do you want to know the 
year—the year? 

Q. Yes. A. I went to the New Colonial Hotel in 1947. I 
was there until Christmas in 194S. It must have been in the 
spring of 1949 when I left there. 
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Q. Where did you work after the job at the Kock 

36 Creek Ginger Ale? A. I think it was Julius Becker, 
plumber. Hc*s in the plumbing business. 

• **####••# 

Q. How long did you work for Julius Becker? A. I 
didn't work there very long. I had worked for him a long 
time before, some time before, but I think it was about 
mavbe a month, mavbe a month I worked for him. 

Q. What kind of work did you do for Becker, and what 
was your salary? 

****•#•**• 

A. When I went with Julius Becker, he didn’t need 

37 any more plumbers. We had enough plumbers. I 
told him I would take a job at helping. So it was 

plumbing work, but I was getting paid at helper’s wages. I 
think it was a dollar and a quarter an hour. 

Q. How many hours did you work each week? A. I am 
quite sure it was six days a week. 

Q. How many hours ? A. That was eight hours a day— 
S hours a day, six days a week, I will say. 

Q. What kind of work did you do for Schwartz, and 
what was your salary? A. So I worked for Schwartz eight 
hours a day, six days a week. 

Q. How long were you with Schwartz? A. With 
Schwartz, maybe a month and a half. 

Q. When was the last time you had any gainful 
3S employment ? 

A. The last I worked was with the Columbia Hospital. 
That was the last I worked. I went back with Columbia 
Hospital after I got out of the hospital, but they couldn’t 
<rive me anvthing because I couldn’t hear anvthing. 

Q. When did you last work for Columbia Hospital? A. 
I worked for Columbia Hospital up until the time that I fell 
the last time. I worked on Saturday. I fell Sunday morn- 
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ing. I don’t recall just what day it was—I mean what date 
it was 

39 Q. What year? A. It was—I think that was in 
1950. 

Q. September? A. I will say September, 1950. 

Q. What kind of work did you do for Columbia Hospital, 
and what was your salary? A. That was just general main¬ 
tenance work, nearly everything, anything in the hospital. 
And my salary, I started for $150 a month and I ate my 
breakfast and dinner there. 

• •*••***•# 

What was my salary? $160 a month. 

Q. What caused you to fall while you were on that job? 
A. I didn’t fall there while I was on the job. I worked 
Saturday—it was Saturday. I fell Sunday morning. I 
wasn’t working. I was going to the baseball game, and I 
fell on the street. I didn’t fall on the job. I fell on 

40 the street. 

Q. WTiat caused you to fall? A. Oh, I guess it is 
these dizzy spells I get in my head. I just go out. My 
head starts beating. I just go out. I fell a lot of times, 
as far as that is concerned. 

Q. Did you experience those types of falls prior to Oc¬ 
tober 9, 1947? A. No, I never fell out before— 

Q. What type of work and what was your salary when 
you last worked at Newport News, Virginia? 

41 A dollar and a half. I was a plumber—plumber. 
I did plumbing work, plumbing, heating, general re¬ 
pair work—a dollar and a half an hour was my salary at 
that time. 

Q. Was that just before you moved to Washington in 
1947? A. I would say it wasn’t just before I came to Wash¬ 
ington, but before I came to Washington I was working 
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more or less for myself. I wasn’t working for anybody 
at the time I came to Washington. 

Q. What type of work were you doing for your- 

42 self, and when, just before you moved to Washing¬ 
ton? A. Just general work, any kind of plumbing, 

heating, roofing work, such as that. 

Q. Give us the date you were doing this work for your¬ 
self? A. I come from Philadelphia to Washington. I didn’t 
come from Newport News to Washington. But when 

43 I was working for myself at Newport News it was 
in the winter of 1946 or spring of 1947. 

Q. When did you come to Washington? A. It was some 
time the first of May—sixth, seventh, eight, or tenth, maybe, 
something like that. I think it was in May. 

Q. What year? A. 1947. 

Q. How did you make a living or support yourself from 
May of 1947 until October 9th, 1947? A. When I first came 
back to Washington, work was a little slack in the shops. 
I was not in the union here. A lot of shops that I went 
to had all union help. 

*•***#••## 

I was more or less scabbing. I was scabbing more 

44 or less. 

Q. What do you mean by that? A. Well, I will 
say more or less playing cards. 

##•*•••♦## 

45 Q. How long prior to October 9, 1947 had you 
worked in the plumbing trade in any capacity? 

A. Since 191S. 

Q. Have you tried to get employment in the plumbing 
trade since the last job that you had at Columbia Hospital? 
A. No, I have not. There was no use. I have not tried to 
get a job at that. I have at other jobs, but not at the plumb¬ 
ing job. I knew I couldn’t do it. 

Q. Why? A. I knew I couldn’t do plumbing work any 
more. I am not steady enough. 


35 


46 Q. What type of employment have you tried to 
get since the Columbia Hospital job? A. I tried to 

get jobs at anything that I could get, any kind of a job. I 
tried to get a job as dish washer in a restaurant. I tried 
to get jobs as janitor in apartment houses, or something 
of that type. But I cannot get anything to do. I am a deaf 
man. They say “We can’t give you a job.” 

• ••*••••*• 

Q. When you used the expression “not steady” what 
did you mean? A. Oh, well, it means that I am just 

47 unsteadv. I can’t walk straight. And if I had a 
piece of pipe and another man had hold of the 

other end of it, and we were working trying to get it 
up, I can’t climb ladders, I can’t work on scaffolds, I just 
can’t hear nobody, and when somebody has got to write 
everything to you, they just can’t take you. So that is what 
I meant by not steady enough. 

• ***•*•**• 

(Whereupon, the following proceedings were had at the 
Bench.:) 

Mr. Wilson: Your Honor, here is a record from Newport 
News on this man, prior to his coming to Washington some 
time in 1947. With perhaps three or four exceptions, they 
were all convictions. 

48 Mr. Brick: I would like to have Your Honor re¬ 
strict that only to convictions. 

The Court: I think that is all that is permissible. 

Mr. Wilson: I don’t think we would dispute that,—but 
we are offering this not entirely on the basis of credibility. 
We are offering it for relevancy. 

The Court: I still think it should be restricted to con¬ 
victions. 

• ••*•••••• 
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51 Cross-Examination 
Bv Mr. 'Wilson: 

w 

Q. Where did you fall when you were working at Colum¬ 
bia Hospital? 

• ••*#••#*• 

A. Oh, at Columbia Hospital. I am sorry. It was—I had 
been in a restaurant at Fifth and G Streets, and it was 
coming up between Fifth and G,—between Fifth and Sixth 
on G Street, I would say. 

Q. Had you been able to hear before that fall? A. Yes, 
I could hear all right in this ear (indicating right ear). 
I could hear in this ear. I couldn’t hear anything 

52 in this ear. (Indicating the left ear.) 

• •#••••### 

Q. Were you taken to the hospital at that time ? A. Yes, 
I was taken to Casualty Hospital. 

Q. What doctors attended you? 

• •#••••*•• 

A. Doctor Gallagher. 

Q. Is it the same doctor who attended you in 1947 ? A. 
Yes. 

Q. How long were you in the hospital on that oc- 

53 casion in 1950. A. “On that occasion”. I think about 
a week and a half. 

Q. Were you operated upon? A. Xo. 

Q. Did Doctor Piggott also attend you in 1950 at the 
Casualty Hospital? A. I don't know these other doctors’ 
names. I never did know their names. There were some 
that came around with Doctor Gallagher, but I never knew 
their names. So that is whv I don’t know. 

•r 

Q. Had you been drinking? A. Not that day. I had drank 
a little the day before, the afternoon after I got off from 
work. I remember taking some beer. 
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54 Q. How many times have you been in Emergency 
Hospital? A. When I fell, I was working in the 

55 Washington Hotel and fell, I woke up in there. That 
is where I come to at. 

Q. How many times have you been in Emergency Hos¬ 
pital? A. Well, that is the only time that I really know of. 
I was taken to a hospital one time, but I don’t know whether 
it was Emergency or not. Therefore, I can’t say what hos¬ 
pital it was, whether it was Emergency. I don’t know what 
hospital it was. 

Q. Were you ever taken to Gallinger Hospital? A. 
Yes, I was picked up by police when I fell and busted my 
head. They took me there and patched my head up. 

Then another time, I know that I was going to an optician 
shop to get a pair of glasses, and I fell right on the side¬ 
walk, and he sent me there. So that is two times I know 
I was there at Gallinger Hospital. 

Q. In what year was the first time you went to Gallinger, 
and where did you fall? A. Well, the first time they 

56 took me there, I don’t know where I fell at. The sec¬ 
ond time they took me there, I was in front of Circle 

Optical, twenty-two something Pennsylvania Avenue. 

Q. Did you ever get hit on the head before 1947 ? A. Yes, 
I was hit on the head. I guess I have been hit by fists a lot. 
But I will tell you on one occasion, that is one time, I say, 
I don’t know whether they took me to Emergency or not, 
because I didn’t know. They come and got me in an auto¬ 
mobile and took me away, but they hit me in Charles Res¬ 
taurant, yes. 

Q. Before 1947? A. Yes, before that, before 1947. About 
1939. I think it was 1939 I got hit on the head in Charles 
Restaurant at 14th and Kenyon Streets, Northwest. Some¬ 
body hit me across the head. 

Q. With what? A. I don’t know what. I don’t know 
what they hit me with. I was sitting in a booth, and some- 
bodv evidentlv reached over the booth and hit me. I don’t 
know what they hit me with. 
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Q. Were you knocked unconcious? A. No, sir. I wasn’t 
knocked unconcious. I was dazed pretty well— 

57 pretty well dazed, but I wasn’t knocked unconscious. 

Q. Were you taken to the hospital ? A. I went to 
where I was living at, 1S01 Park Road, Northwest, and I 
was sick. I was drunk,—that is true. The lady got scared. 
The lady proprietor of the house, she was afraid, and she 
called a doctor, and they took me to the hospital. Now, 
that may have been Emergency Hospital, I don’t know, or 
what hospital it was. 

Q. Were you hit on the head at any other time before 
1947 ? A. Oh, I have been in fights, and stuff like that. I 
guess T have been hit a lot, but it’s nothing. I don’t think 
ever any damage done to me. If it did I would have known 
it. I never felt anv effects or anvtliing. 

Q. Were you struck over the head with a pipe in 

58 Virginia between 1940 and 1947? A. I don’t recall it. 

63 Q. We want to ask you again: Were you struck 
over the head with a pipe, in Virginia, between 1940 

and 1947? A. I don’t know that I was struck over the head 
with a piece of pipe or not. 

Q. Do you know whether you were struck over the head 
with some blunt instrument? A. No, I don’t know what I 
was struck with. 

Q. Do you recall an occurence when you were struck 
with something, and where did it happen, and when ? Where 
and when? A. Yes, I recall being struck, but I don’t know 
what I was struck with. I know when and where it was. 

It was on a state road construction camp in Virginia 

64 in nineteen—I think forty-five, I believe. 

Q. What were you doing there? 

Mr. Brick: If Your Honor please, I object to that. 
May we approach the Bench? 
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(Thereupon, the following: proceedings were had at the 
Bench, out of the hearing of the jury:) 

Mr. Brick: What he is trying to do is going to be pre¬ 
judicial. He is trying to get him to answer he was prob¬ 
ably on a jail gang at the time he was struck. 

The Court: I gathered that, but one of the issues in 
case is whether his present condition is due to the blow 
received on October 9, 1947. 

Mr. Brick: That is correct. 

The Court: Or to some other cause. It seems to me that 
on cross-examination the defendant may inquire as to other 
blows. 

Mr. Brick: I do not object to that. 

The Court: And if as a consequence of that, it comes out 
he was doing time for a criminal offense, that seems to me 
to be simply incidental to proper cross-examination. 

Mr. Brick: Yes, but it is prejudicial because the first 
thing he says is “What were you doing there ?”. If he 
just said how did it happen, without that, that wouldn’t 
bring out that he probably was in a construction jail gang. 

Whereas, if he said, “Tell us what happened”— 

65 The Court: If there was a conviction, it will come 
out anvwav, to be considered in connection with his 
credibility. Was there a conviction? 

Mr. Wilson: Yes. 

The Court: What difference does it make ? 

Mr. Wilson: As a matter of fact, all of these circum¬ 
stances, I assure you, I will tie up as very relevant to the 
case. 

The Court: And there was a conviction? 

Mr. Wilson: Yes, sir. 

The Court: That will come out, anyway. 

Mr. Brick: The date might come out, but I don’t want 
him to talk about that unnecessarily. I realize they can 
show convictions, and I realize he can show any incident 
that occurred prior to 1947, which he can argue was the 
cause of his deafness, but I think on the other hand he 
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should not unnecessarily ask the question he is asking here, 
which necessarily calls for him to answer he was in jail 
when he was struck. He can tell what happened on that 
occasion. If it should come out, there is nothing I can do 
about that. 

(Thereupon, the pending question was read by the re¬ 
porter, as follows: 

‘-Q. "What were you doing there?”) 

The Court: Overruled. 

66 (Thereupon, the following proceedings were had 
in the hearing of the jury:) 

Bv Mr. Wilson: 

•> 

Q. What were you doing there? A. I was serving time. 
Q. In what penitentiary were you incarcerated? 

• ••*••••*• 

A. It was the State penitentiary. I was in the Virginia 
State penitentiary, if that is what you refer to. I don’t 
understand that last. 

Q. And in what city? 

• *##••••*• 

A. At the City of Richmond, Virginia. 

67 Q. Were you committed there on or about May 
2S, 1945 for the term of one year for the offense of 

larceny ? 

(Thereupon, the following proceedings were had at the 
Bench, out of the hearing of the jury:) 

Mr. Brick: If Your Honor please, I would like Your 
Honor to limit this to convictions, and to tell the jury at 
this time that the purpose of this is to affect his credibility 
as far as convictions are concerned. 

The Court: There is more than that in it. He has testi¬ 
fied that prior to 1947 he was gainfully employed in 
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plumbing: work and similar work. This is in contradiction 
and impeachment of his direct testimony, and I assume it 
is offered for that purpose also— 

Mr. Wilson: Yes, Your Honor. 

The Court: Is that correct? 

Mr. Wilson: Yes, Your Honor. 

Mr. Brick: If Your Honor please, I think the jury should 
be told that it applies to convictions as such. If there is 
anything else, that is different. I don’t recall. We didn’t 
go into every minute of the time prior to 1947 as to where 
he worked. 

68 The Court: He definitely left the impression on 
my mind that he was working gainfully as a 

plumber in various places. 

Mr. Brick: At various times. 

The Court: Prior to 1947. 

Mr. Brick: That is correct,—at various times. 

The Court: I think this is proper cross-examination. 

(Thereupon, the following proceedings were had in the 
hearing of the jury:) 

69 The Witness: “Were you committed there on or 
about May 2S, 1945 for the term of one year for the 

offense of grand larceny?”. Yes, I was committed there 
about that time, I guess. I don’t know exactly, but about 
that time. 

Q. On approximately what date were you released? A. 
I think it was July or August, 1946—I think. 

Q. Do you recall that you were given a physical exami¬ 
nation when you were admitted to the penitentiary? A. 
Yes. 

Q. Do you remember that you were tested for hearing, 
and that vour hearing was bad at that time? A. I see now. 
Well, I can’t say. I don’t know whether they just give 
you a test of hearing. The doctors, they look at your ears. 
And as far as them telling me my hearing was bad, they 
never said anything about it to tell me my hearing was bad. 
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Q. Was your hearing bad at that time? A. Xot to my 
knowing it. I didn’t know anything about it. 

Q. How long had you been at the penitentiary 
when you were struck over the head with some- 

70 thing? A. I say maybe six months, but I say I don’t 
know of ever being struck—I was struck, but I don’t 

know what it was. 

Q. Were you struck by a fellow prisoner, and was his 
name James Kice? A. * * * I was struck by a fellow pris¬ 
oner, but I didn't know the man’s name. 

Q. Were you knocked unconscious? A. * # * Yes. 

Q. Were you taken to a hospital, or to the prison infir¬ 
mary? A. Well, I guess you call it the prison infirmary. 
That is what I understood it was. 

Q. About how long did you remain in the infirmary? A. 
* * * I say maybe two, or maybe three weeks they kept me 
there. I don't remember. 

Q. Were you told—were you informed that you had a 
fractured skull? A. * * * No. 

71 Q. Where were you struck on the head. A. I think 
up here, as far as I remember. 

Mr. Wilson: May the record show, Your Honor, that the 
witness with his left hand is pointing to the left portion 
of his skull above and behind the left ear? 

The Court: I would say about an inch and a half or two 
inches above and behind. 

Mr. Wilson: The left ear. Thank vou. 

The Court: Is that correct, Mr. Brick? 

Mr. Brick: I would say two or maybe a fraction, above— 
I would say 2 would be approximate. 

The Court: Is that agreeable to you, Mr. Wilson? 

Mr. Wilson: Yes, Your Honor. I would stipulate in the 
area of both yours and Mr. Brick’s estimate. 

By Mr. Wilson: 

Q. Do you have, and have you had for a long time, an 
arthritic condition in your lower back and hips? A. I have 
never been told that, that I ever had arthritis. 
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73 Q. You spoke yesterday afternoon about having 
numerous fights prior to 1947. Will you describe 
some, by place, injury, and date, if possible? A. I 

74 can’t—I never have been in any special fights. I 
am not a fighting man. I have fought, I guess, ever 

since I was a kid,—you get in a fight,—but I am not a fight¬ 
ing man, and I can’t give any special dates of having any 
special fights with anyone. 

Q. How old were you in January, 1942? A. I was born 
on December 9th, 1S97. 

1 

###*•*##•• 

Q. * * * Are you the same Lloyd Kerlin who in 1922 was 
convicted of grand larceny and served one year in the Vir¬ 
ginia State Penitentiary? A. Well, I guess I am the 
77 same Lloyd Kerlin. I think it was about 1922 that 
I was convicted of that crime and I served one vear 
in the penitentiary in Richmond, Virginia—Virginia State 
Penitentiary. 

Q. We shall now ask you a series of questions about con¬ 
victions. I shall list the offense and the year and the pun¬ 
ishment, and ask you to indicate an affirmative or a negative 
answer as we list each one of these offenses. 

(Thereupon, the following proceedings were had at the 
Bench, out of the hearing of the jury:) 

Mr. Brick: I concede he does have the right to show con¬ 
victions. I would like to see an official record of convictions, 
so we can clear up these dates before he puts them up. 
This man has so many of them that unless we can clearly 
show in the record that they were convictions, it might be¬ 
come very confusing. I would like to see the official record 
and the ones he has to put up. If they are convictions, I 
have no objection. 

Mr. Wilson: How will Mr. Brick’s examination of the 
record help to clear the mind of the witness. 

Mr. Brick: I am not trying to clear the mind of the 
witness. But I want to make sure you do have convic¬ 
tions. 
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7S The Court: Of course Mr. Wilson should not ask 
about any arrests. If he did that, it would be profes¬ 
sionally improper. 

Mr. Wilson: I do not intend to ask about anv arrests. 

• #••••#•*» 

50 The Court: Mr. Wilson, normally the punishment 
is not relevant. 

Mr. Wilson: It is relevant here, if the Court please, on 
the question of how much time he had to work. 

The Court: Whether he was gainfully employed? 

Mr. Wilson: Yes. 

The Court: I see. 

Mr. Brick: Let the record show I object to that. 

The Court: Overruled. 

By Mr. Wilson: 

Q. October, 1925, assault, $12.50 fine. Mr. Krautwurst, 
will you write above that: All of these offenses relate to 
Virginia unless we otherwise indicate. 

(Thereupon, the following proceedings were had at 

51 the Bench, out of the hearing of the jury:) 

Mr. Brick: How can we tell from that whether that is 
a conviction? If it was a forfeiture, it is not a conviction. 

The Court: I will have to rely on Mr. Wilson not to ask 
about forfeitures and arrests, only to ask him about con¬ 
victions. Mr. Wilson gave me that assurance as a member 
of this Bar. 

Mr. Brick: We will not raise the point any more. But, 
as I say, there are so many of them, that is one of the rea¬ 
sons why if we could look at the record we might be able to 
agree on what were the convictions. 

The Court: You speak of a $12.50 fine. That isn’t a for¬ 
feiture. 

Mr. Brick: I don’t know. Sometimes it might be a 
forfeiture. 
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The Court: You should be prepared for this, Mr. Brick. 
Apparently, the way the defense is shaping up, among other 
things they are going to try to prove that this plaintiff is 
attempting to perpetrate a fraud, and they have the 

52 right to show it. 

Mr. Brick: Well, they didn't put it in their defense. 
The Court: Oh, well— 

Mr. Brick: Thev denv that. 

Mr. Wilson: We shall bring hospital records and prison 
records here in 1945 which will show he had bad hearing at 
that time. 

The Court: Bad hearing is one thing. His present condi¬ 
tion is another thing. 

Mr. Wilson: We have other answers to that. 

Mr. Brick: I talked to Doctor Gallagher last night as to 
whether we could rig up something temporarily. He said 
positively not, that this man’s nerves in the ears are dead. 
The Court: Well, I will let you proceed. 

Mr. Wilson: Your Honor, this man at pre-trial—at an 
additional pre-trial in November of 1952, in an affidavit un¬ 
doubtedly prepared by his counsel,—I mean not one which 
was prepared by a layman, swore unequivocally that he had 
no hearing defect prior to this accident. 

Mr. Brick: And he has testified— 

The Court: Well, he said on the stand he had no hearing 
defect prior to it. 

Mr. Brick: If he had any defect, he didn’t know 

53 about it. He also said that. 

Mr. Intrater: That was also the effect of his 

affidavit. 

Mr. Brick: That was the effect of his affidavit. 

Mr. Intrater: To his knowledge he had no defect. 

Mr. Brick: To his knowledge he had no defect. 

(Thereupon, the following proceedings were had in the 
hearing of the jury:) 

The Witness: I don’t recall it, but I don’t deny it. 
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By Mr. Wilson: 

Q. June, 192S, operating automobile drunk, $137.50 and 
30 days ? A. That is right. I am guilty of that. 

Q. November, 192S, drunk, $12.50 fine? A. I don't deny 
that. I don't deny it, but I don't deny any of it. 

Q. August, 1931, disorderly conduct, $12.50 fine? A. I 
don't deny that. 

Q. May, 1931, operating auto, drunk, $137.50 and six 
months? A. Yes. That is right. I recall that. 

Q. April, 1934, drunk and disorderly, $7.50 fine? 

54 A. I don't deny it. 

Q. May, 1934, ditto, for drunk and disorderly, 
$12.50 fine? A. I don't deny that. 

Q. May 25, 1934, ditto, drunk and disorderly, $7.50 fine? 
The Court: You can erase the back of that board. 

A. I don’t deny that. 

Q. (By Mr. Wilson) March, 1943, drunk, $7.50 fine? A. 
T don't deny that. 

Q. September, 1943, disorderly, $7.50 fine? A. I don’t 
deny it. 

Q. Again, September, 1943, drunk, $27.50 and 30 days? 
A. I don't deny that. 

Q. November, 1943, # # * drunk, * * * $2.75 and 5 days? 
A. * * * I don't deny the drunk charge. 

55 Q. February, 1944, drunk, $27.50 and 90 davs? A. 
I don’t deny it. 

Q. June, 1944, drunk, $27.50 and 60 days? A. I don’t 
deny it. 

Q. July, 1944, drunk, $27.50 and 30 days? A. I don’t 
denv that. 

Q. July again, 1944—write the word “again” “July, 
1944, again.” 

Mr. Brick: If Your Honor please, on these particular 
ones, coming so close together, I think Mr. Wilson ought to 
give us the exact dates of the month. 
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Mr. Wilson: I will be very glad to. This latter one that 
I inquired into, Mr. Brick, was July 6th, 1944, to which an 
answer has been given. Now I am asking about July 26, 
1944. 

Mr. Brick: What was the one in June, 1944? 

The Witness: I don’t deny that. 

Mr. Wilson: That was June 1, 1944, Mr. Brick, 60 days. 
What is the last one we had? 

Mr. Krautwurst: July 26th, 1944. Was that drunk? 
S6 Mr. Wilson: Drunk; $27.50 and 30 days. 

The Witness: I don’t deny it. It must be right if 
they have the record. I don’t deny any charges. 

By Mr. Wilson: 

Q. December 31, 1944; drunk, $27.50 and 60 days? A. I 
don’t deny that. 

w 

♦ ****•**•• 

Q. * * * March 16, 1945, $27.50 and sixty days? 

Mr. Krautwurst: What was the charge on that? 

Mr. Wilson: Drunk. 

Q. (By Mr. Wilson) (Continuing) Drunk. A. I don’t 
denv that. 

Q. March 20, 1945, grand larceny; one year in the peni¬ 
tentiary? A. “1945, grand larceny; 1 year in the peniten¬ 
tiary.” That is right. I don’t deny that. 

Q. August 10, 1946; drunk; $7.50 fine? A. I don’t deny 
it. 

Q. August 15, 1946; drunk, $12.50 and ten days? 
87 A. I don't deny that. 

Q. August 24,1946, drunk, $22.50 and 30 days? A. 
I don’t deny that. 

Q. October 26, 1946, drunk, $27.50 and 60 days? A. I 
don’t deny that. 

Q. November 10, 1946, drunk, $27.50 and 90 days? A. I 
don’t deny that. 

Q. January 4,1947, drunk, $27.50 and 90 days? A. I don’t 
deny that. 
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Q. May 3, 1947, drunk, $27.50 and 90 days? A. I don’t 
deny that. 

Q. When did you leave Newport News in 1947 to go to 
Philadelphia and then to come to Washington? A. * * * I 
can’t tell for sure, but I say it must have been around the 
first, second, or third of May. I am not sure, but I think 
that is about the time. 

• ***#•##•• 

Q. The following questions have to do with of- 
88 enses in the District of Columbia. June— A. I un¬ 
understand that. 

Q. June 25, 1947, petit larceny, 90 days? A. That is 
right. 

Q. May 24, 1950, drunk, $10 or 10 days? Underscore the 
year again so he will see it. (Addressing Mr. Kraut- 
92 wurst.) A. I don't deny it. I don’t deny the charge. 

Q. April 4,1951, drunk, $15 or 15 days? A. I don’t 
deny the charge. 

Q. May 3, 1951, drunk, $20 or 20 days? A. I don’t deny 
the charge. 

Q. May 24, 1951, drunk, 30 days? A. I don't deny the 
charge. 

Q. June 27,1951, drunk, $50 or 30 days? A. I don’t deny 
the charge. 

Q. August 27, 1951, drunk, $10 or 10 days? A. I don’t 
deny the charge. 

Q. September 13, 1951, drunk, $25 or 30 days? A. I 
don’t denv the charge. 

Q. October 13, 1951, drunk, $25 or 30 days? A. I don’t 
deny the charge. 

Q. January 12, 1952, drunk, $50 or 30 days? A. I don’t 
denv the charge. 

Q. March 3,1952, $25 or 30 days ? 

Mr. Krautwurst: What was the charge, Mr. Wilson? 

Mr. Wilson: Drunk. 

Q. (Continuing) Drunk. A. I don’t deny the charge. 
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Q. April 4, 1952, drunk, $50 or 30 days? A. I don’t deny 
the charge. 

93 Q. June 2, 1952, drunk, $30 or 30 days? A. I don’t 
deny the charge. 

Q. August 9, 1952; drunk, $15 or 15 days? A. I don’t 
deny the charge. 

Q. September 24,1952, drunk; fined $20? A. I don’t deny 
the charge. 

Q. Since that offense, have you served time or paid fines 
for offenses in the District of Columbia or elsewhere, and, 
if so, give detail? A. I did pay one drunk fine since then, 
maybe two. I don’t know. 

Q. Have you served time? A. Yes. I served time. 

Q. How many times, for what offenses, and how long 
were the sentences, after last September? A. I think 
95 —I think I paid one fine since that. I think I served 

a sentence on another one. I think I was locked up 
twice since that for drunk. 

Q. How long. A. Thirty days, I guess. I think so. 

q * * • ^ ere y OU struck on the left side of your face 
with a brickbat or similar instrument in front of 501 H 
Street, Northwest, around 6:50 P.M. on June 27, 1951? 
A. * * * I have never been struck with a brickbat or any¬ 
thing else I know of while being on the street at any time or 
any date. I don’t recall it. 

98 Q. Were you attacked in front of 501 H? A. 

“Were you attacked—” “Were you attacked in 
front of 501 H Street Northwest around 5:30 p.m. on Janu¬ 
ary 27, 1951—6:30 p.m.”- 

Q. Six-fifty. A. I don’t know. I don’t know whether I 
was or not. 

Q. Were you in Casualty Hospital on or about June 27, 
1951 ? A. I don’t remember being in Casualty Hospital at 
that time. 

Q. Were you in Gallinger Hospital on August 22, 1951? 
A. August 22nd, 1951. I have been locked up. Well, I have 
been locked up, and I have had police take me there, bnt I 
don’t remember the exact date, so I don’t deny it. 
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Q. Do you remember whether you stayed in Gal- 
99 linger for about four days at that time? A. I re¬ 
member of being in Gallinger for about four days—five 
days—but I don't remember the dates, or the month, even. 
**####•* 

101 Q. What was the reason for you to be at Gallinger 
Hospital at that time? A. I was going to the Circle 

Optical Company at 2112 Pennsylvania Avenue, North¬ 
west. I got right in front of the door. I had been to 
Gallinger Hospital. I had my eyes examined, and had the 
prescription. I had to go by the public assistance division 
and get an order to have glasses made. 

I went from the public assistance division to this Circle 
Optical Company, and I got right in front of the door and 
I fell. I went out. Mr. Smith told me later when I went 
back to get these glasses, to get a prescription made, that 
he was the man who called the ambulance, that he saw me 
and saw me fall, and he was the man to call the ambulance. 

So they took me to Gallinger Hospital, and that is right 
sir, I was there four days or five days. I know it was 
four da vs. 

Q. Do you remember first going to Emergency 

102 Hospital at that time? A. * * * No, I don’t re¬ 
member going to Emergency Hospital. I didn’t know 

I went there. 

Q. Were you drunk on that day? A. * * * No, I wasn’t 
drunk. I had drank some the day before, the night, but I 
was not drunk that day. I had to go and get my eyes ex¬ 
amined, and I would not drink whiskey and go and have 

mv eves examined. 

» • 

Q. Did you injure your right ear at that time so that 
it bled? A. * * * No, I don’t know that I did. I don’t 
remember. I don’t know about that at all. I woke up, come 
to, in the ambulance. I don’t recall any blood coming from 
or injuring my ear at all. 

Q. When you went to Casualty Hospital on October 9, 
1947, when did you discover that you could not hear out 
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either ear? A. * * # I was in Casualty Hospital maybe 
two or three days, and there was such a noise in my head, 
I guess I couldn’t hear, I don't know, but my hearing, this 
ear (indicating right ear) finally came back before I 

103 left Casualty Hospital at that time. I could hear out 
of this ear all right. (Indicating right ear.) 

Q. On your way to Casualty Hospital on that occa¬ 
sion, what questions were asked you in the ambulance? 

A. * * * Oh, just some man in there. I don’t know just 
what it was, an ambulance or automobile, or what it was. 
A man asked me what happened, and I told him that when 
the men was working there, something struck me. 

Q. Were you standing on the street or on the sidewalk 
when you were hurt? A. I was standing on the sidewalk, 
at the curb. 

Q. Was there a loading platform in the street for the 
street cars near where you were standing? A. * # • I 
don’t know whether there was one there or not. I can’t say 
that. I don’t know whether there was a platform there or 
not. I don’t believe there was one, but I don’t know. 

Q. Did this object strike you only in the left ear, or were* 
you also struck by an object on the right side of 

104 your face at that time? A. * * * No. It only struck 
me in the left ear. 

Q. How did you injure the right side of your face? 

##*#•••» 

105 The Witness: * * * At that time? At that time? 
Q. (By Mr. Wilson) Yes. A. I don’t know. My 

right side wasn’t damaged no more than it looked like it 
was scraped against something. I don’t know—I don’t 
know how it got damaged. 

• ***•#•• 

106 Cross-Examination 

By Mr. Gasch: 

Q. Did you arrive at the corner of 12th and H Streets 
Northeast on the morning of 9 October, 1947, about 
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107 7 a. m.? A. * * * Yes. I arrived there at about 

that time. I think a little before that time. 

Q. When did your accident happen, at what hour? A. 
* * * I can't say definite, or a definite time. I was not keep¬ 
ing track of any clock. 1 know that 1 waited over there for 
this man, I know for at least an hour—set on the table 
right on the corner. I could see both wavs, this wav and 
that. Tables set right on the corner, lot of them setting 
around there. So therefore I know I waited at least an 
hour for this man, but he didn't come up. So then I must 
have—when I went across the street, that is when I de¬ 
cided to go to the Washington Terminal, but when I did go 
across the street, I went up the street and got a package 
of cigarettes and a cold drink. Then I went back to wait 
for the car, and I say I must have stood there twenty or 
thirty minutes, but I do not know definite, I cannot say, 
because I did not time myself. 

If I had went to the Washington Terminal, I knew I 
wouldn't be able to see the foreman before maybe about 
nine o'clock, because they go to work at eight. It usually 
takes him off the job. He comes back, and I see him 
10S about nine o’clock. I was not in a hurry to go there. 

There were so many children on the street car, going 
by, coming from this direction, coming from up the 13th 
Street way, going toward 12th. There were a lot of chil¬ 
dren to get on, colored, mostly all colored children. There 
had been a man and a woman standing there, a colored 
man and a woman. They couldn’t get on the street car, so 

they decided—I was talking with them—they said- 

***#•#•# 

Q. Did you see men working in the street? A. Yes. Of 
course, when I bought the cigarettes and a cold drink, I 
saw men working in the street—working all over the place. 

Q. O.K. Did you watch them about 20 or 30 minutes? 
A. * * * I wasn’t particularly watching nothing. I was 
standing there, just like anyone else would do, I guess, 
standing on a corner waiting for a street car. But I saw 


53 


people working. I saw people walking. I don’t know as I 
watched anybody. 

Q. Did you watch a man with a maul breaking the 
109 sidewalk? A. * * * I saw him with a maul break¬ 
ing the sidewalk. Yes, I saw him. 

Q. How long did you watch him? A. * * * I wasn’t 
particularly watching. I saw a man breaking the sidewalk 
up there. As far as that is concerned, I might have been 
looking somewhere else, but that is the question you asked 
me. I saw a man breaking the sidewalk up with a maul. 

Q. Did you see a man using a pick at that same place? 
A. * * * Yes, I saw a man using a pick there. After they 
removed the concrete, a man was picking there, picking 
the dirt. 

###••*•* 

111 Q. You were standing within eight or ten feet of 
these men who were working in the street ? A. * * * 

In the street? 

Q. The man who was picking, and the man who was 
mauling. 

###*•#•• 

A. I didn’t see anyone working right directly in front 
of me in the street—whether you call it the street, 

112 sidewalk or- 

Oh, the men who were picking and mauling. I don’t 
know. I wouldn’t say eight or ten feet. I couldn’t just say. 
I thought I was standing a far enough distance away from 
him, I thought. I don’t know. I might have been standing 
here, something like this, facing the street. They may have 
been over at that table, may have been approximately that 
distance from me—may have been that distance away. I 
can't say. May have been a little closer, farther, but some¬ 
thing like that. There was nobody working where I was 
standing at. don’t know—approximately. 
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Q. * * * On November 25, 1950, you testified on depo¬ 
sition that the distance was eight or ten feet, did you not 1 

#*##•#•• 

113 A. * * * I testified—the man said “How far do 
vou think he was away?” I said “Maybe as far as 

V W V 

from here over to that corner.” He said “Maybe eight or 
ten feet?” I said “Maybe that.” I said “I don’t know for 
sure.” That is all. 

####•#♦♦ 

114 Redirect Examination. 

Bv Mr. Brick: 

* 

Q. Did you ever have any fits prior to October 9, 1947 ? 
A. “Did you have any fits prior to October 9, 1947?” I 
don’t know as I ever had a fit. There is nobody ever told 
me I ever had one. I don’t know of ever having one. 

Mr. Brick: Substitute for the word “fits,” substitute 
“noises in the head or falling spells”. (The question as 
reformed was as follows:) 

Q. Did you ever have any noises in the head or falling 
spells prior to October 9, 1947? A. Noises in the head or 
falling spells? None as I have ever known of it, not before 
this, not before, I never had any noises or falls. I thought 
niv head was alwavs clear. Nobodv ever told me thev 

w « •> w 

couldn't hear me. I talked to people. 

Q. If you can, tell us how long you were unconscious 
in 1945 during the period of time you were in the 

115 prison infirmary? A. Well, now, as I say, I got hit. 
I thought it was a fist. I don’t know. I don’t know 

what I got hit with. But I was told. They got me in a 
truck and took me up to camp. Well, I don’t think it was 
very long before I come to, I say maybe fifteen, twenty 
minutes. I don’t know. Maybe not. I don’t know what 
time it was exactly any more now, any more than I know 
what time it was the day I come to. 

Q. Did you have any trouble with your hearing, or any 
dizzy spells after you came out of the prison infirmary in 
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1945? A. Well, I had a kind of a buzzing in my ears. I 
thought it was a kind of buzzing. But that all cleared up, 
maybe—well, it cleared up before I was even taken back 
on camp. I can explain it this way—I will try to do the 
best I can. I was in the infirmary maybe about three weeks. 
Will it be all right? 

Q. Go ahead. A. When they turn you out there they 
put you in the main prison. Then they turn you out on 
the field, big bald field, everything; that is where they 
don't belong there, they belong to camp, they are waiting 
to go back to camp. I think I was there, maybe, out of 
prison, for a month before I ever went back to the camp. 
But that all left a little buzzing—I did have a kind 

116 of a buzzing in my head, but—but it left. 

Q. When did the buzzing in your head disappear 
in 1945? A. It disappeared before I ever went back to 
the camp. If there had been anything wrong in my ears, 
they would have never sent you back to the camp, I don’t 
think. They were very strict about that. When it dis¬ 
appeared? Before I left the penitentiary to go back to the 
camp, I was all right, my head was clear at that time. 
**##•*•• 

Q. * * # How long was it from the time you were sent 
back to the camp after leaving the hospital? A. * # * I 
left the hospital, and they put you in a cell—they assign a 
cell to you, and, just as I say, they turn you loose for a 
day and let you go around, walk around. There is a lot 
of men out there. But I was back—I was back in camp, I 
guess, about, about a month, maybe a month and a half, I 
don't know, after I got out of the hospital, and they took 
me back to camp. May have been a little longer, may have 
been a little shorter—I can't say. 

Q. Can you demonstrate just how you fell when 

117 you were struck on October 9, 1947 at 12th and H 
Streets, Northeast? 

#**#•*•# 
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The Witness: * * * Xo, I don't know how I fell. I don't 
know anything about it. I don’t know anything about 
falling. 

#*##•*•* 

Q. Why don't you know? A. This thing hit me. I re¬ 
member grabbing something, I don’t know how. I was 
trying to, because I must have grabbed some way. I don’t 
know what happened after that. I don’t know anything 
happened from that time until the time I come to in this 
vehicle—I don't know what it was—and talked to this man. 
this man. 

##*«•••* 

120 Q. * * * Did you have any trouble with your hear¬ 
ing, dizzy spells, or balance, after the affair in the 

Charles Restaurant in 1939? A. Wait a minute. * * • 
Xo, I didn’t have any trouble. This ear here (indicating 
the left ear) is the ear. I don’t believe I could ever hear 
perfect out of it. I have had people to tell me, 

121 walking with them, that I don’t hear as well—I can’t 
hear them talk as well as I could on this side (indi¬ 
cating right ear), not as well as the left. I have always 
had a lot of wax in that ear. I never had anv dizziness, 
but that ear (indicating right ear) I don’t believe for a 
long time that I could hear as good out of as I could out 
of the left, although it never bothered me. 

Mr. Wilson: I want to get the record clear. He was 
talking about the right ear. 

The Court: It wasn’t responsive, so I thought if you 
were about to object, I would stop him. 

The Witness: Xo. If that is the question, I didn’t have 
any trouble with my hearing after that. I always 
thought- 

• ♦**•*•# 
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James Tinsley 


was called as a witness for and on behalf of the Plaintiff 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 

By Mr. Brick: 

Q. "What is your full name? A. James Tinsley. 
##**•#•* 

Q. Where are you employed? A. I am employed at 
Sears and Roebuck. 

***#•#•# 

128 Q. And what are your particular duties there? 
A. Well, I am assistant manager of the garden shop. 

Q. Do you know the plaintiff, Lloyd Kerlin? A. Yes, I do. 

Q. When did you first meet Lloyd Kerlin? A. I met 

him in the latter part of 1946. 

Q. And where did you meet him? A. 3422 Thirteenth 

Street, Northwest—rooming house. 

Q. And whose rooming house was that? A. It was 

owned bv Mrs. Koontz. 

* 

Q. Were you living there at that time? A. Yes, I was. 
Q. Did you have occasion to see Lloyd Kerlin at any 
time while he lived there? A. Oh, yes. 

Q. Tell us the occasion of your having seen him? A. 
Well, I saw him at frequent intervals, coming in and out. 

Q. And did you have any discussions with him ? A. Oh, 
yes, some. 

Q. Can you tell us what his ability to hear was? A. 
Well, his hearing was normal. 

129 Q. Did you notice any defect of hearing when you 
met him? A. Not particularly. 

Q. Now, did there come a time when something unusuai 
happened to him? A. You mean later on? 

Q. That is right. A. Well, I think it was about the 
latter part of 1947 he was injured. 
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Q. And do yon recall seeing him after an injury in the 
latter part of 194-7? A. Oh, yes. 

Q. And did you talk with him then? A. I tried to. 

Q. And tell us what his condition for hearing was at 
that time? A. He didn't seem to hear very good. 

Q. What is that? A. He didn't seem to hear. 
q * * * * -q-j y OU yjgjt him j n fog room during that 
time? A. I took his food down several times. 

**#••#•* 

130 Q. * * * Did you have discussions with him at 
that time? A. Well, I would talk with him, but I 

would have to more or less raise my voice. 

Q. How long did you continue living there while he was 
there? A. I left, I think it was around December. 

Q. What was his condition for hearing in December, if 
you know? A. Well, it was still the same. 

Q. How could you communicate with him and talk to 
him during that time? A. Well, I had to talk loud. A lot 
of times I would talk to him, and if his head was turned, 
he wouldn't even know I was talking to him. 

Q. Would you talk loud enough so if he had normal hear¬ 
ing he could have heard you? A. Oh, yes. 

#*#*•*•• 

131 C ross-Examhialion. 

By Mr. Wilson: 

143 Q. You said that before the accident, Mr. Kerlin’s 

144 hearing appeared normal, and you didn’t particu¬ 
larly notice anything wrong. Did you mean to indi¬ 
cate anything at all by the use of the word “particularly”? 
A. Well, by “particularly” I mean I didn't—there was 
nothing unusual that would make me pay any specific 
attention. 

• *#••*«* 
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Q. After the accident, you did notice some impairment 
of Mr. Kerlin’s hearing. Isn’t that what you testified to? 
A. Yes, sir. 

Q. Could you still make yourself heard to Mr. Kerlin? 
A. I don’t know whether he could actually hear or not. 
I assumed that he couldn’t, because he didn’t act as though 
he heard me in a normal conversation. 

Q. In normal conversation? A. Yes, sir. 

Q. Would you then shout and he would hear you? A. 
Yes; and if his head was turned, he wouldn’t seem to 
pay any attention. 

Q. Did you communicate with him by writing at any 
time? I mean in his presence, write out questions 

145 and answers? A. Not that I remember. 

Q. Did he use a hearing device at any time to your 
knowledge? A. I don’t think so. 

Q. But you have no doubt that when you shouted, there 
were numerous occasions when he heard what you said? 
A. No, I wouldn’t say so, because a lot of times I would 
shout at him, and he wouldn’t seem to understand. Maybe 
he would get some words, or something like that. To tell 
you the truth, I didn’t particularly care about talking to 
him, because it is more or less annoying to talk to someone 
you can't get to hear. There was an old man in the back. 
He was also the same way. He was naturally old and he 
couldn’t hear. He could more or less read your lips. So 
we had two people in there that couldn’t hear. 

Q. Mr. Kerlin couldn’t read your lips? A. I wouldn’t 
know whether he did or not. 

Q. Would he make responses from time to time? A. I 
would look at him, and he would naturally know I was 
either talking, or making motions with my mouth. 

Q. Is it your testimony that after the accident, all state¬ 
ments which you made to Mr. Kerlin, no matter how loudly 
vou shouted, none of them were heard bv him? 

146 A. He seemed to understand some of the things 
I was saying, because I would definitely not stand 
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and talk to him if I didn’t get some response, either a shrug, 
or something. 

**#####• 
147 Doctor John Gallagher 

was called as a witness for and on behalf of the Plaintiff 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 

Bv Mr. Brick: 

Q. What is your full name? A. Doctor John Gallagher; 
1150 Connecticut Avenue, Northwest, Washington, D. C. 

Q. Briefly, Doctor Gallagher, will you tell us what your 
formal education was prior to your entering the medical 
profession? A. I have had, in addition to medical school 
training, a post-graduate course of seven years of training 
for this specialty. 

14S Q. What medical school did you attend? A. Long 
Island College of Medicine, in Brooklyn, New York. 
Q. When did you graduate from there? A. 1938. 

Q. And where did you take your internship and resi¬ 
dences at? A. I started out with two years at Kings 
County Hospital in Brooklyn, and then I spent a year in 
Bellevue Hospital in New York City. And following that 
a year at Queens General Hospital in New York, and after 
that at Brooklyn Hospital for two years, then back to 
Kings County for two more years. 

Q. During that time, what type of medical work were 
you doing? What specialty were you training yourself for? 
A. For the surgical treatment of diseases of the nervous 
system. 

Q. And are you a member of any special or national 
board because of those qualifications? A. Yes. I am cer¬ 
tified by the American Board of Neurological Surgery. 

Q. When did you become a member of the District of 
Columbia Medical Society, and begin practicing medicine 
in the District of Columbia? A. In 1946. 
*##*•*•• 
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149 Q. Now, did you have occasion to treat the plain¬ 
tiff, Lloyd Kerlin? A. Yes. 

Q. Will you tell us when you first saw Lloyd Kerlin? 
A. I saw this man on the 9th of October, 1947, shortly after 
his admission to Casualty Hospital. 

Q. Will you tell us what condition you found him in when 
vou first saw the man? A. When I first saw him, he was 
fairly alert, complaining of generalized headache. That is, 
at least he could be roused, and he would fall back to sleep 
again. He presented evidences of a recent injury to the 
head, as well as a marked loss of hearing. 

Q. Do you recall what history was obtained as to how 
he sustained this head injury? A. The injury given to me 
—and I am not positive in this until I see the chart— 
whether he gave it to me, or whether it was obtained from 
the chart—was that he was struck on the head by a stone 
projected by a group of workmen on the sidewalk, or near 
the street. 

###*•##• 

151 Q. Now, will you tell us what his complaints were, 
if you can, upon his entry into the hospital? A. 

Well, his complaints were, chiefly they were generalized 
headache and deafness. Those are the outstanding com¬ 
plaints. 

Q. Will you tell the Court and Jury—describe just what 
injuries you observed that he had at that time? A. He had 
a laceration of the left ear—that means the external portion 
of the ear—and tenderness over the right cheek, and dry 
blood in the right ear canal. 

#*##**#• 

152 Q. * * * What other conditions did you observe 
at that time? A. He also demonstrated clinical evi¬ 
dences of almost total bilateral deafness. 

Q. What do you mean by “total bilateral deafness”? 
A. I said almost. 

Q. Almost. A. Total bilateral deafness. 



62 


Q. What do you mean by that, Doctor? A. Well, he 
was tested, and apparently he had a total absence of hear¬ 
ing in the left ear, and an almost total absence of hearing 
from the right ear. 

****•**• 

Q. Xow, did you take any X-rays? A. Yes, sir. 
#*##•##• 

153 (Thereupon, the X-rays above referred to were 
marked, respectively, Plaintiff's Exhibits Xos. 1-A 
through 1-J, including 1-i.) 

»*#####* 

154 Q. Doctor Gallagher, do you have Exhibit 1-A? 
Will you tell the Court and Jury what that repre¬ 
sents, and what it shows? A. (From this point on, witness 
placed each exhibit on the X-ray view box, under light, as 
it was referred to.) This is an X-ray made from the front 
of the bones of the face, which demonstrates the presence 
of a fracture line on the right side involving the right 
cheekbone, along in here. 

Q. What is that called? A. That is called technically 
the zygomatic arch, but actually it is the bone of the cheek 
under the eye, on the side of the head. 

Q. Is there anything else of significance you want to 
tell the jury about that X-ray? A. Xo, sir. 

Q. Xow, I hand you Plaintiff's Exhibit 1-B and ask- 

A. This is an X-ray made through the open mouth to dem¬ 
onstrate the second vertebrae of the spine, and that 

155 is normal. 

The Court: Vertebra of what? 

The Witness: Of the spine. 

The Court: And that is normal? 

The Witness: Yes, sir. 

Bv Mr. Brick: 

•> 

Q. I hand you Plaintiff’s Exhibit 1-C. A. This is an 
X-ray of the entire left side of the head, with particular 
reference to the skull, and that is negative. 
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Q. When you say “negative” what does that mean! 
A. That means that it is normal. 

Q. Were you able to find any old fractures on that skull ? 
A. I don't see any. 

Q. I hand you 1-D. Incidentally, when was this (1-C) 
taken? A. That was made on the 9th of October, 1947. 

Mr. Wilson: Mr. Brick, are you making any distinction 
in time between 1-C, and 1-A and 1-B, or were they all 
taken at the same date? 

The Witness: There is a distinction in time. 

Mr. Wilson: Will you go back and state what it is for 
1-A and 1-B? 

Q. (By Mr. Brick) Here is 1-A (handing to wit- 

156 ness). A. 1-A was the X-ray made on the 10th of 
October. 

Q. What year? A. 1947. 

Q. How about 1-B? A. 1-B was made on the 27th of 
October, 1947. 

Q. What did you give for 1-C, Doctor? A. I haven’t yet. 
1-C was made—excuse me—1-C was made on 10-9-47. 

Mr. Wilson: Thank you. 

By Mr. Brick: 

Q. Now I hand you 1-D, I believe that is, and ask you 
what that represents, and tell us the date it was taken? 
A. That was taken also 10-9-47, and represents a view of 
the back of the head. 

Q. And what does that disclose, if anything? A. No 
evidence of any fracture or any pathology. 

Q. And you would denominate that as negative, is that 
correct? A. Yes, sir. 

Q. I hand you 1-E. A. That was also made on 10-9-47, 
an X-ray of the front of the head—normal. 

Q. And by normal you mean the same thing? A. Yes. 
Q. It shows no old or any new fractures; is that 

157 correct? A. That is correct. 

Q. I hand you Plaintiff’s Exhibit 1-F. A. Also an X- 
ray of the back of the head, made on 10-10-47; negative, 
or normal. 
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Q. No evidence of old fractures? A. No, sir. 

Q. 1 hand you X-ray, 1-G. A. Made on 10-9-47 of the 
right side of the head: negative, or normal. Well, what I 
am doing is, I am looking at maybe, well, maybe a half a 
dozen different regions when I hold up those films. When 
I hold up these films, I am looking at the cervical spine, 
which actually, incidentally, would show I am looking 
15S at the whole thickness of bone over the top of the 
head. I am looking at the whole texture of bone across 
the lower side of the head. I am looking at this region here, 
which contains an important gland at the base of the brain. 
I am looking at the front of the skull here, the base. I am 
also looking at this sinus. I am looking at this portion of 
the shoulder bone. I am looking at this particular part of 
the region shown here. 

Q. Was there any significance that you could find in 
that X-ray? A. No, sir. 

Q. Was it normal? A. Yes, sir. 

Q. No old fractures? A. No, sir. 

Q. And it is what you would call negative? A. Yes, sir. 

Q. I hand you Exhibit 1-H. A. This is an X-ray made 
on 10-27-47 of the upper chest and the lower part of the 
neck. I do not see any evidence of punctured ribs in this 
view. The front portion of the spine shows some mottling 
here, and in these regions demonstrates the presence of 
arthritis, but there is no evidence of fracture or dislocation. 
These bones are normal. The size of the heart is 
normal. 


• #***••• 

159 Q. I hand you Exhibit 1-J, and ask you when that 
was taken and what does it represent? A. This was 
taken 10-27-47. It is a side view of the skull and adjacent the 
cervical spine and bone of the neck. So far as the spine is 
concerned, no evidence of fracture or dislocation. It is 
normal. You can see the arthritic spurring that is often 
mentioned. This aspect of the jaw bone is normal. Sinus 
is normal on the left side. This view of the skull is normal. 


* # # 


• * • • 
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160 Q. * * * I have now Plaintiffs Exhibit 1-J. Is that 
upside down? A. This is also a film made of the 

cervical spine on 10-27-47. It shows nothing except what 
I have already mentioned—the presence of arthritis. 

• **••*•# 

Q. I believe you testified he was admitted to Casualty 
Hospital on October 9th, 1947. Is that correct? A. Yes, 
sir. 

Q. And when was he discharged? A. On the 27th of 
October, 1947. 

Q. All right. Now, what was your opinion as to his con¬ 
dition when he was discharged? A. Well, so far as the 
condition of the ear was concerned, and the progress of 
healing of the facial injury, and his general recovery so 
far as the effects of the trauma to the brain was concerned, 
I felt that he still retained a very marked loss of hearing. 

Q. Was there any particular ear that you singled out? 
A. I felt that there was a total absence of hearing on the 
right side, and a marked impairment on the left. 
*#*#**•* 

161 Q. Did the history that was disclosed to you, show 
anything of any significance concerning his hearing 

prior to the accident ? A. The only history I have is that 
I already gave you. I didn’t learn any more about it. 

Q. Did he come to see you subsequently? A. Yes 
sir. 

162 Q. When was the next time after October 27, 
1947, that he came to see you? A. Well, he came 

in 1950. 

Q. Where did you see him then? A. At the office. And 
at that time I felt that he was totally deaf, and he also 
told me that he had lost his job. 

Q. Now, in your opinion is it possible to give this man 
any sort of a hearing aid that would help him? A. No 
sir. 
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163 Q. Will you give your reasons why? A. Well, for 
the simple reason that he has what is known as a 

nerve deafness. In other words, the connection between 
his ears and his brain where sounds register, has been cut 
off. 

Q. Is that the nervous system from the ear to the brain 
that you are referring to? A. Yes, sir. 

##••**** 

Q. Yes. In this man’s case, what have you found as 
to the conductivity from his ears to his brain? A. There 
i> none. 

Q. And will you tell the Court and Jury just what tests 

vou have made to determine that? A. Well, we made 
* • 

164 tests with a tuning fork, which is an object—a steel 
fork that vibrates, and when it is placed against 

your ear, you get two sensations. One is a hearing sen¬ 
sation and the other is a feeling of vibration. 

When that test was carried out on Mr. Kerlin, lie denied 
hearing any sound when that vibrating tuning fork was 
p-laced against either ear bone. 

Secondly, we carried out what is known as a test for 
vestibular function before he left the hospital, and that 
was done on the 15th of October, 1947, using hot and cold 
water. Following that test, I felt that there was very sub¬ 
stantial objective evidence that this man had a marked 
impairment of ear function, or hearing function, on both 
sides. 

Q. From an anatomical standpoint, to what do you at¬ 
tribute Mr. Kerlin’s loss of hearing? A. A concussion, or 
a shaking up of—I would like to withdraw that answer. 
I am making this answer purely from the facts as I know 
them from the historv. 

Mr. Wilson: I object to that, if the Court please. 

The Court: Now, Doctor, you have an opinion as to 
the cause of his deafness—a medical opinion—haven’t you? 
The Witness: Which is based on the history; yes. 

The Court: Is that what you want? 

Mr. Brick: Yes. 
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The Court: Overruled. 

Mr. Wilson: May I say this, if the Court please? Mr. 
Brick’s question was to discuss it anatomically. Now, the 
witness says that he will discuss it as well historically. The 
question, I submit, cannot be put to him hypothetically 
without all the predicate for the question being 

166 disclosed at this time. And to simply say to this 
Doctor, “Please tell us what is the matter with this 

man from the history as you know it” is not a correct hypo¬ 
thetical question. 

Mr. Brick: I think it is correct. 

The Court: Ask your question, and then after you have 
asked it, let Mr. Wilson object if he wishes to, and I will 
rule on it. 

By Mr. Brick: 

Q. Doctor, from your treatment and and the history of 
this man, can you give us your opinion as to the cause of 
Mr. Kerlin's deafness? 

Mr. Wilson: I object to it as an improper hypothetical 
question. 

The Court: Overruled. You may answer. 

A. In my opinion, and from my knowledge of Mr. Kerlin, 
his deafness can be attributed to the fact that he sustained 
a blow to the head, an alleged blow to the head, on 10-9-47. 

By Mr. Brick: 

Q. Now, Doctor, does drunkenness have anything to do 
with hearing? A. I don’t understand the question. 

Q. All right. If a man is a heavy drinker over a period 
of time, would that affect his hearing? A. Not ordinarily; 
no, sir. 

167 Mr. Wilson: I submit the answer is not responsive 
to the question. I move to strike it. 

The Court: Overruled. 

By Mr. Brick: 

Q. If a person were to receive a blow on the head in 
1945 which rendered him unconscious for ten minutes, but 
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after he left a hospital it cleared up so that he could hear 
normally, would that be a factor that von would consider 
in reaching the opinion you just gave? A. No. 

Q. Why would it not be a factor"? A. Because from 
what you said he had recovered normal hearing. 

Q. In other words, would it linger on? In other words, 
if he got a blow on the head and recoverd normal hearing, 
would that end the effect on him so far as that blow was 
concerned? A. Yes, sir. 

Q. Xow, Doctor, what is your bill for services rendered 
in this case? A. I don’t recall. 

Mr. Brick: My next question, if Your Honor please, 
was, is that a reasonable charge. 

Q. (By Mr. Brick) Of course you haven’t been 
16S paid anything in this case, is that correct? A. No, 
sir. 

Q. As a matter of fact, I don't believe you have rendered 
a bill in this case, have you? A. No, sir. 

Q. Well, now, can you give us a reasonable charge for 
your services rendered to date in treating this man?? 
What would be a reasonable charge? A. Three hundred 
and fiftv dollars. 

Q. Is that fair and reasonable in accordance with the 
practice—I mean the amount charged by other doctors 
in this locality for the same treatment that you rendered? 
A. I think so. 

**#•*### 

C r os $-Exa minatio n 
By Mr. Wilson: 

Q. Doctor, were you on the staff of Casualty, or were 
you called in specifically in 1947 to examine this man? 
A. I was called in specifically to see him. 
***•*## ■»■ 

169 Q. I want to straighten out something here. I 
certainly have no desire to confuse the situation. But 
the first time you referred to deafness, you began an 
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answer bv savins; that there was a demonstration of elini- 
cal evidence of almost total bilateral deafness, that is to 
say, total absence in the left ear, almost total in the right 
ear. And then later on, upon a further question, you 
gave the opinion that he was totally deaf in the right 
ear—as of 1947, I am speaking—and largely deaf in the 
left ear. 

Xow lest I mav have heard vou ineorrectlv, if the Court 
will permit it, I would be happy to ask the Reporter 

170 if he would read to you your first answer with refer¬ 
ence to this subject. My notes clearly show that 

you attributed total deafness to the left ear the first time 
vou mentioned it. 

The Court: I have the same note. I don't think it is 
necessary to make the Reporter search through the record. 

The Witness: I believe I can straighten it out, Your 
Honor. 

The Court: All right. 

The Witness: In the first reference, regarding the ability 
to hear a tuning fork, that test demonstrated the following 
facts—that he could not hear the tuning fork out of his 
left ear, but could hear it out of his right. That is the test 
with the tuning fork. 

Xow when the second, or an additional, or another type 
of test was made, the irrigation test demonstrated the 
fact that there was no response to this flooding of alternate 
hot and cold water. There was no response on the right 
side, and very little response on the left. Xow, those are 
two separate tests. 

Bv Mr. Wilson: 

Q. Yes. As the result of both those tests, then, the con¬ 
clusion which you ultimate expressed here is, is it not, 
that as of the time of the discharge of this man from 

171 Casualty Hospital in 1947 he was totally deaf in 
the right ear, and less than totally deaf in the left 

ear? A. Yes, sir. 

Q. And that is your reflected recollection of your opin¬ 
ion ? A. That is the way I have it recorded. Yes, sir. 
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Q. Now, are your opinions based upon an absence of 
hearing impairment prior to the accident or event of Octo¬ 
ber 9, 1947? A. I don't understand the question. 

Q. Are your opinions about the cause of the deafness— 
A. Yes. 

Q. Based upon the total absence of any hearing impair¬ 
ment prior to October 9,1947 ? A. No. They are based pri¬ 
marily on the history obtained by me, which is all I know 
about. 

Q. Well, let me adopt that phrase. You had no history of 
hearing impairment existing prior to October 9, 1947? 
A. No, sir. 

Q. And you expressed the conclusion to the Court and 

.Tudv that from the historv vou had, the deafness was at- 
• * » 

tributable to an alleged blow, trauma, lesion, to the head 
on October 9, 1947? A. Yes. 

172 The Court: He said “can be”, as I understood 
him—can be attributable. 

By Mr. Wilson: 

Q. Let me explore that. Did you mean to emphasize the 
phrase “can be”, Doctor? A. No. I meant to imply that 
it was. 

The Court: All right. 

Q. (By Mr. Wilson) And if there were history of hear¬ 
ing impairment to both ears prior to the event of October 
9, 1947, might that change your opinion? A. Well, I think 
you would have to qualify—you would have to qualify the 
question, or I would have to qualify the answer. 

Q. Suppose you make whatever qualified answer you 
care to. 

Mr. Brick: If Your Honor please, I object to that. I 
think if he has anything further he wants to ask the Doc¬ 
tor, if there is anything in evidence that he wants the 
Doctor to testify to, he should give it, but I don’t think he 
should make it so broad. 

The Court: Overruled. 


By Mr. Wilson: 

Q. Now, your qualified answer, Doctor? A. Your ques¬ 
tion, as I understand it, was if this man had some 

173 loss of hearing—I am underlining the word “some'’’ 
in my mind—prior to the date of the injury, October 

7th, 1947—October 9th ,rather—would it change my opinion 
regarding the casual relationship between his status as I 
saw it when he left the hospital, and the alleged accident. 
And the answer is, no. 

Q. It would not? A. No, sir. 

Q. Doctor, are there constitutional causes of deafness? 
A. Yes, sir. 

Q. Doctor, is it not true that the auditory nerve branches 
cff into two sections of the inner ear? A. Yes, sir. 

Q. Is it not true one of those branches goes into the vesti¬ 
bule which has to do with the vestibular function of 
equilibrium ? A. Yes, sir. 

Q. And is it not true that the other branch of the auditory 
nerve branches off into the snail-like area called the 
cochlea? A. Yes, sir. 

Q. Which is the hearing element of the inner ear? A. 
Yes, sir. 

Q. Is it not true that the hearing element of the inner 
ear may be impaired, and the vestibular function not 

174 be impaired? A. Yes, sir. 

Q. And, vice-versa, that the vestibular function of 
the inner ear may not be impaired, and hearing may be 
impaired? A. Yes, sir. 

Q. And is it not true that the auditory nerve is about 
one centimeter in length, perhaps a half inch, between the 
time when it leaves the connection with the cochlea and 
the vestibule, and enters the brain itself? A. It is a little 
over a centimeter there. 

Q. And is it not true that that nerve is embedded in the 
bony section of the skull known as the petrous tip of the 
temporal bone? A. Yes, sir. 

Q. And that nerve is not covered with sponge or carti- 
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lege, but with strong, solid bone, is it not ? A. A portion 
of it: ves, sir. 

Q. And is it not true that there are diseases of a con¬ 
stitutional nature which could destrov the life of the audi- 
tory nerve in respect either of its vestibular connection or 
its cochlea connection? A. Yes, sir. 

Q. What are some of the constitutional occurrences 

175 that may cause that? A. Well, there is a condition 
known as Yon Recklinghausen disease. Tubercu¬ 
losis may cause it. Some of the different types of menin¬ 
gitis mav cause it. Loss of hearing mav follow some of 
the childhood diseases that invade the brain, especially 
measles. 

Q. How about mumps? A. And mumps, and there are 
other disorders. 

Q. Can you think of any disorder that would offect the 
central nervous system? A. Yes, I can. 

Q. Which might destroy the function of the auditory 
nerve ? A. Yes, sir. 

Q. What are they, sir? A. Well, there is an inflamma¬ 
tion of the brain known as encephalitis. One of the venereal 
diseases may cause it. 

Q. Which one, sir? A. Syphilis. 

Q. What else, sir? A. Tumors in that area may abolish 
hearing. Some of the acute chemical poisons, with which I 
am not too familiar because they are organic chemicals, 
may destroy hearing. 

Q. Doctor, may internal hemorrhages as such have their 
killing effect upon the auditory nerve itself? A. Hem¬ 
orrhages where? 

176 Q. In the brain. A. In the brain? 

Q. Yes. A. Xo, sir. 

Q. There can be a hemorrhage of the cochlea, can there 
not? A. Yes, sir. 

Q. Must the source of blood from hemorrhage of the 
cochlea be the cochlea, or can it be some other portion of 
the cranial area? A. It may be the floor of the skull. 
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Q. Now, what history did you got, both from informa¬ 
tion and from X-rays, as to the point of impact of a blow, 
if any, in the area of the left ear of this man? A. I got 
no history, except as I related before, that he was struck 
on the head by a stone that was projected from a group 
of workmen. 

Q. And the point of impact was where? A. His point 
of impact was unknown, because when I first saw the 
patient, he was unable to tell me. 

Q. Well, did you learn later on what the point of impact 
was? A. No. We could only infer from bis external signs 
of injury where the impact might have been. 

Q. And what inference did you draw, sir? A. 
177 Well, he had two points of impact. He had one on 
the right cheek, and he had a laceration of the left 
ear, and he had blood in the right ear. He had three points 
of impact. 

Q. Was there any evidence—any exterior evidence—in 
the right ear of a point of contact, or impact? A. No. 

Q. In that area? A. No. 

Q. There was none? A. No. 

Q. And you saw the evidence of blood in the right ear, 
didn't vou ? A. Yes, sir. 

Q. Did you conclude that the source of that blood was 
internal? A. Yes, sir. 

Q. And not caused by an external blow? A. No, sir. 

Q. So, then, your predicate for determining that there 
were blows which eventually lead to the conclusion that 
they were the source of this deafness, was the blow to the 
left ear of some character, and the fracture of the right 
zygomatic arch ? A. And the blood in the right ear. 
17S Q. But did you find evidence, by X-rays or ob¬ 
servation, of any other apparent impact of the skull 
or any portion of this man’s head above the neck, except 
the left ear and the right zygomatic arch? A. And the 
right ear. 
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Q. You have said to me that the evidence of blood in 
the right ear was an internal bleeding, without any evi¬ 
dence of external contact? A. Yes, sir. 

Q. Let me make myself clear to you. Having excluded 
that as an objective source to you of an exterior blow, then 
the evidence of blows were to the left ear and to the right 
zygomatic arch? A. Yes, sir. 

Q. Exclusively? A. Yes, sir. 
*#••*•*# 

Do these constitutional causes create a single defi- 
179 nite pattern of deafness, and is it (instantaneous), or 
is it progressive, or is it either of them? A. It may 
be either way. 

Q. A man who may be hard of hearing in both ears 
prior to a time when he is diagnosed to be totally deaf, 
may from some constitutional cause progressively get 
worse until finally he loses his hearing entirely? A. Yes, 
sir. 

Q. Is that right? A. Correct. 

Q. Now, for the sake of brevity, the auditory nerve is 
known as the eighth nerve, isn't it? A. Yes, sir. 

Q. And is it not true that there is a left side eighth nerve, 
and a right side eighth nerve? A. Yes, sir. 

Q. And the nerve on the right side feeds, if I may use 
that term, the right ear. and the nerve on the left side feeds 
the left ear? A. Yes, sir. 

Q. And the structural position in the hard temporal bone 
at the petrous tip on either side of the skull, is 
ISO identical? A. Yes. 

Q. In other words, you have twin apparatuses for 
hearing purposes? A. Yes, sir. 

Q. You have no single organ of hearing, except as the 
eighth nerve trunk may leave the medulla? A. Yes, sir. 

Q. And the medulla is the brain itself? A. Yes, sir. 

Q. After the eighth nerve leaves the medulla, it branches 
off first into a right and left eighth nerve for the purpose 
of servicing respectively the right and left areas? A. Yes, 
sir. 



Q. And then there is another branch that takes place 
in the right and left nerve, respectively, and there are two 
sub-branches, one going into the vestibular area and the 
other into the cochlea area. Is that correct? A. Yes, sir. 

Q. Is that correct A. Yes, sir. 

Q. First, let's you and I use terms we all understand. 

Trauma means an external impact of some sort, 

181 doesn’t it? A. Trauma means a blow. 

Q. A blow. All right. And the word “lesion” means 
injury, or hurt, or sickness? A. It doesn’t mean a tear. 

Q. For instance, it is a medical term for a hurt or sick¬ 
ness? A. Yes. 

Q. Now, these constitutional causes of deafness may have 
their impact upon both of the eighth nerves, or only one 
of them; isn't that so? A. Yes, sir. 

Q. And certainly a trauma, unless it is virtually universal 
in character, which strikes the medulla at the point where 
the trunk of the nerve begins, would naturally have its 
impact ordinarily upon one or the other nerves? A. Not 
necessarilv. 

Q. And why not, Doctor? A. Well, principally because 
when the head is struck, there is a generalized shaking up 
of the entire contents of the head, either a major or minor 
commotion, you might say. 

Q. Now, I come back to the two points of impact that 
you got in the history of this man as of October 9th, 1947. 

Did you get information about the size of the stone 

182 or rock which struck his ear? A. No, sir. 

Q. Did you assume a size of stone or rock for the 
purpose of your opinion? A. I assumed that the object 
that struck him was great enough to produce the situation 
where the man may have been rendered dazed for a mo¬ 
ment. I don’t think you can entirely rely on size, because 
you also have to think about how speedy this thing was that 
struck him, what rate it hit him at. 

Q. Certainly His Honor and the Jury must have the 
benefit of just what went on in your brain in reaching this 



opinion. What did you visualize as to the size and speed 
of the object? A. Well, I visualized an object great enough 
to shake him up. 

Q. Well, now, Doctor, maybe you doctors think differ¬ 
ently from lawyers, but I am thinking about a stone the 
size of a marble, or the size, say an inch in diameter, or a 
hunk of concrete, let us say about the size of this bent paper 
cup, or something. You must have had some mental picture 
that went into your predicate for this opinion. A. Well, 
it is a very difficult question to answer, as you must realize. 
It would have to be an object bigger than a marble. It 
could be an object an inch in diameter, which is a 

153 fairly sizable stone. I would say it would have to be 
something an inch or larger, or approximating an 

inch. 

Q. Now, you have put the minimal on it of an inch or 
larger, but that doesn't help me on how large it might have 
been. You are not talking about a paving brick, are you? 
A. No, sir. 

Q. You are not talking about a red brick that goes into 
a building? A. No, sir. 

Q. Are you talking about something that is as big as 
my fist ? A. I am talking about an object an inch or bigger. 

Q. Yes, but that doesn't help me when you say bigger. 
Plow much bigger? A. Anything up to the size of a con¬ 
crete block. 

Q. But are you assuming as a rational man that a con¬ 
crete block could fly through the air from a man who was 
picking in the sidewalk? A. No, sir. 

The Witness: I have no knowledge of the size of the stone 
that hit this man. My only conjectural information about 
it is that in assuming cause and relationship, that this stone 
was at least an inch in diameter. I have no further in¬ 
formation about its size beyond that. 

154 Q. Doctor Gallagher, is it not a fact that in giving 
the opinion that these two blows so impaired the 

hearing of this man as to make him virtually totally deaf, 


that you as an experienced neurosurgeon must have con¬ 
templated the size and speed of the object which struck him? 
A. Yes, but certainly not dwelling upon it at great length. 

Q. But you must impart to the jury what you depended 
upon, so that they may know the basis for your opinion. 
A. Well, I visualized a stone bigger than a pebble. Now, 
a pebble varies from a quarter of an inch to a half inch 
in diameter. I am visualizing something larger than that, 
naturally. I have to visualize something an inch or greater. 
I have no knowledge of what flew up out of that hole, if 
that is what it was. 

Q. If you have the ability, as you have, to visualize the 
minimal size of this object, you have also the ability to 
visualize the maximal size of the object? A. Well, as 

anvone with common sense would. It doesn’t take anv 

* •> 

medical knowledge to visualize something of maximum size. 

Q. How large, under these circumstances, as a reason¬ 
able man, did you assume that the missle was which struck 
this man in the ear? A. I don’t think that an object 
185 struck by a pick and split off from a stone, let us say, 
could fly through the air, and be bigger than one of 
those paper cups. 

Q. (By Mr. Wilson) Now, I didn’t show you a full-size 
paper cup. I showed you a broken-down cup. A. No. I 
am talking about a full open size. I don’t think a man 
could project a stone bigger than that, or much bigger than 
that, with a pick. 

Q. So you assumed in your own hypothesis that it was 
larger than a pebble, and as large as or smaller than a 
paper cup? A. Yes, sir. 

Q. Which,—as large as, or smaller than? A. You are 
saying the same thing. 

Q. Well, they are not the same thing, Doctor. A. I 
just don’t know how to answer that question. 

Q. Well, let me put it in two parts: Was the visual 
image on your part of an assumed missle, as large as the 
paper cup I hold in my hand? A. Yes, sir. I would 
think so. 
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Q. Did you have an assumption of the distance that the 
missle traveled through the air? A. No, sir—except 
1S6 —yes, a general assumption that it would have to be 

something not much greater than the distance from 
where vou are standing to where I am sitting. 

Q. Would you say twenty feet, Doctor ? A. Twenty-five 
feet; yes, sir. 

Q. Did you assume the missle traveled a distance of 
25 feet ? A. I assumed—yes, I assumed that. Yes, sir. 

Q. Did you assume that it traveled upward from the 
ground to reach the ear of the plaintiff in a situation where 
the plaintiff was in a standing position? A. It would nec- 
essarilv have to be so. 

Q. Now, Doctor, is it not true that the ear is divided 
into three—scientifically, is divided into three sections? 
A. Are you talking about the anatomy? 

Q. Yes, but I don't mean to say that there are actual 
breaks. I mean in scientific analysis of the ear, do you 
not think of it in three sections? A. Are you talking about 
the anatomy of the ear? 

Q. Yes. A. Yes. 

Q. And are they the external ear, the middle ear, and 
the internal ear? A. Yes, sir. 

Q. Now, the external ear consists of what one sees 
187 the outside, plus the external auditory canal? A. 
Yes. The external ear is the funnel. 

Q. And the meatus is the external auditory canal, isn’t 
that so? A. Yes, sir. 

Q. Then that travels to a drumskin, which is the entrance 
to the middle ear. Isn’t that so? A. Yes, sir. 

Q. And in the middle ear there are three small bones, 
which laymen call the hammer, the anvil, and the stirrup? 
A. Yes, sir. 

Q. Which are known as the malleus, the incus and the 
stapes. Isn’t that so? A. Yes, sir. 

Q. And they are vibrational in function, are they not? 
A. Yes, sir. 
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Q. And the outer ear captures the sound which travels 
through the external auditory canal into the middle ear, 
where sounds are transmitted by vibration into the inner 
ear? A. Yes, sir. 

Q. Is that correct, sir? A. Yes, sir. 

Q. There is no part of the eighth nerve which is 

188 connected to the external ear? A. No, sir. 

Q. And no part is connected to the middle ear? 
A. Xo, sir. 

Q. And it isn’t until you come to the internal ear, which 
we have said consists of the equilibrium function of the 
vestibule—which is a series of three small canals, isn’t it? 
A. Yes, sir. 

Q. And the cochlea, which is a snail-like shape, bony 
tissue—is that a correct phrase—bony tissue? A. Yes, sir. 

Q. Which is the hearing function? A. Yes, sir. 

Q. And in order to have its effect upon the eighth nerve, 
a blow, or trauma, impact, must somehow be transmitted 
to the nerve stems of the eighth nerve as they are attached 
to the vestibule of the cochlea—correct? A. Partly cor¬ 
rect, sir. 

Q. I don’t want to be partly correct. I would like you 
to tell me why I am only partly correct. A. Because you 
qualified it as stated, that the trauma must be directed only 
to the stems, the ends of the nerve, I assume you mean to 
the inner ear. 

Q. In other words—I think I know what you mean—that 
there may be an impact some place else in the skull 

189 which may attack the nerve at some other point ? A. 
Yes, sir. 

Q. That is what you mean? A. Yes, sir. 

Q. With that modification, I am now correct? A. Yes, 
sir. 

Q. Are these mechanisms or apparatuses of the three 
sections of the ear, virtually on the same plane? A. Very 
truly so. 

Q. And the plane, by that I mean a horizontal line in 
space. A. Yes, sir. 
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Q. That is what you mean? A. Yes, sir. 

Q. And that plane moves from the exterior of the skull, 
called the calvaria, inwardly toward the brain itself? A. 
Yes, sir. 

Q. And they are twins on both sides of that ? A. Yes, sir. 

Q. And so actually the internal ear, where this sensitive 
equilibrium element is known as the vestibule, and the 
equally sensitive hearing element is the cochlea, are at 
the extreme inner section of the plane of the ear? A. Yes, 
sir. 

Q. And at that extreme inner section, they are em- 

190 bedded in the temporal bone? A. Yes, sir. 

Q. Which is a hard thing, is it not? A. Yes, sir. 

Q. And the petrous tip of the temporal bone simply 
means one point of the temporal bone? A. Yes, sir. 

Q. And it is as hard as any other portion of the temporal 
bone? A. Yes, sir. 

Q. Now, you saw no evidence of bleeding in the left ear 
of Mr. Keriin, did you? A. Xo, sir. 

Q. And you saw evidence of a lesion at the lobe of the 
left ear? A. Yes, sir. 

Q. Was the lobe partially severed? A. I don’t recall 
exactly whether it was the lobe or some other portion of 
the ear that was involved in that location. 

Q. I am sure everybody knows what we mean by the 
lobe, but let’s get it in the record. The lobe is this lower 
fleshy part? A. Yes, sir. 

Q. And this outside part is the helix? A. 

191 Yes, sir. 

Q. Is it a question whether the point of lesion 
was the helix, or the lobe? A. Yes, sir. 

Q. Did you apply stitches to either ear? A. Yes. He 
had a laceration of the external part of the ear, which was 
sutured. 

Q. Which was sutured? A. Which was closed with 
stitches; yes, sir. 

Q. But you can’t tell which portion? A. I don’t recall. 

Mr. Wilson: I think it is only fair to say the witness 
himself has testified it was the lobe. 
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Q. (By Mr. Wilson) Would the X-rays show it, Doctor? 
A. No, sir. 

Q. And you have no notes that would show it? A. No, 
T do not. 

Q. If there had been a lesion of the helix, is it not likely 
that there would have been blood in the left ear? A. In 
the outer portion of it. Yes, sir. 

Q. And you found no evidence of blood in the left ear? 
A. No, sir. 

Q. And if there had been a lesion in the lobe of the left 
ear, there could be a hypothesis that no blood would 

192 travel into the ear from such bleeding? A. No, sir. 

Q. You mean by “no, sir” that I am correct? A. 

Yes. 

Q. Now, I will come back to this in a few minutes, but I 
want to ask you now about this zygomatic arch. It is known 
to laymen as the cheek—right? A. Yes, sir. 

Q. Is not its chief function that of face forming and 
a bridge for the skin of the face to be strung across? 
A. Yes, sir. 

Q. Is it not true that the zygomatic arch protrudes out¬ 
wardly with a space behind it? A. Yes, sir. 

Q. Now, where did you find the fracture of the zygo¬ 
matic arch? A. The most forward part under the—ap¬ 
proximating that part under the outer angle of the eye. 

Q. And there is considerable space, as we talk anatom¬ 
ically, behind the zygomatic arch at that point? A. Yes, 
sir. 

Q. How severe w T as this fracture, Doctor? A. Well, it 
was a complete break in the bone. 

Q. By that, do you mean a crack all the way through? 
A. Yes, sir. 

193 Q. Did you have evidence that the bone was broken 
and driven into the area behind it? A. No, we had 

only evidence that there was a simple fracture across that 
point. 

Q. So in observing that fracture, you found a crack in 
what is really the central portion of the zygomatic arch, 


but without any driving of the bone of the arch into the 
interior of the face? A. That is correct. 

Q. So you have no evidence that the blow to the zygo¬ 
matic arch directlv affected anvthing else in the skull? A. 
That is an ambiguous statement. You mean any other bony 
structure in the skull? 

Q. Yes, sir. A. The answer to that is yes. 

Q. Now, at the point where the zygomatic arch is located 
in the head of the human being, how long in centimeters, or 
in inches, is it from the back of the bone of that arch to 
either of the two branches of the auditory nerve as they 
connect either with the cochlea or the vestibule? A. Not 
less than four inches. 

Q. And that means that on both sides of the head, think¬ 
ing about each of these two separate apparatuses, sepa¬ 
rately functioning apparatuses of hearing and equilibrium, 
that measured from the interior side of the zygo- 
194 matic arch to the point in the cochlea and the vesti¬ 
bule where the eighth nerve connects, you say it is 
four inches to that nerve on the right side? A. On the same 
side. That is right. 

Q. And certainly if it is four inches to that nerve on 
the right side, it is much longer to that nerve on the left 
side, isn't it? A. Yes, sir. 

Q. And is the distance between the interior side of the 
bone of the zygomatic arch, and any portion of the auditory 
or eighth nerve, nearer than four inches? A. No, sir. 

Q. Did your X-rays disclose any pressure of anything 
other than bony tissue upon the cochlea, or the vestibule, 
or the connecting links of the eighth nerve? A. No, sir. 

Q. Now, what evidence did you have as to how the frac¬ 
ture of the zygomatic arch occurred? A. The only evi¬ 
dence that I had was that this man had been struck with a 
stone, and its point of impact was unknown to me, and I 
found three points of injury on him, so I don’t know 
whether the stone did it, or something else did it. 

Q. In your reaching an opinion that the event of Oc¬ 
tober 9, 1947 was the cause of this man’s deafness, did 
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195 you assume as one of the premises, Doctor, that the 
fracture of the zygomatic arch was due to a fall, 

or was due to a stone blow? A. In answer to that, I didn’t 
assume either of the two. The man has a history of an 
injury. To me, the only impact I have is that of a single 
impact of a stone. I don’t even know if he fell after he 
was struck with this thing or not. 

Q. Did you assume that the fracture of the zygomatic 
arch on the right side of this man’s face was one of the 
incidents of the accident? A. Yes, sir. 

Q. Did you assume that the missle which traveled in the 
air, struck him on the lobe of the left ear, and fractured 
the right zygomatic arch as well? A. I told you earlier 
I have no knowledge of where his initial or primary point 
of impact so far as the stone is concerned, occurred. 

Q. Let us assume you have no knowledge of the primary 
or initial impact. That was not my question. My question 
was, did you assume two impacts of the one stone? A. No. 

Q. Then how did you assume two lesions, the happening 
of two lesions? A. I assumed that he must have 

196 fallen after he was struck by the stone, and struck 
his head. Manifestly, one object didn’t create three 

sites of trauma. 

Q. Then you did assume as a predicate that the injury 
to the zygomatic arch was due to a fall? A. No. I didn’t 
know where his initial point of impact was. 

Q. Is it important to you, Doctor, as a neuro-surgeon, 
as to whether the point of impact was the zygomatic arch, 
or the left ear? A. The end result is of importance to us. 

Q. What do you mean by that, sir? A. Well, I mean 
that the end result of the clinical situation—in other words, 
this man came in in a certain condition, and that is what 
is important to us, not just what three sites of impact he 

mav have had. 

* 

Q. Doctor, let me interrupt you for a moment. You have 
said that you only assumed two sites of impact. Let’s get 
rid of this third site, or get it back into the picture. I don’t 
care which you do, but let’s be certain about it. A. Well, 
1 am assuming three points of impact. 
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Q. You told me a while ago the bleeding in the right ear 
was not evidence to you of external impact? A. Not evi¬ 
dence of external impact to the ear. 

Q. To the right ear? A. Yes, sir. 

197 Q. You agree about that? A. Yes, sir. 

Q. And you told me you found no evidence on this 
man of external impact, except to the right cheek bone and 
to the left ear? A. That is right. 

Q. Then you have no assumption of a third impact, do 
you? A. My assumption is drawn by the fact that he had 
bleeding from the opposite ear. 

Q. But you found no evidence of impact? A. No. 

Q. And, therefore, your assumption is based upon an 
absence of evidence? A. No. My assumption is based on 
the presence of evidence. My assumption is based on the 
fact that he had bleeding from one ear canal, and I couldn’t 
find any cause for it except that it was there. 

Q. Let’s you and I meet that problem straight on. Maybe 
neither of us has been willing to face it. Bleeding of the 
right ear could be evidence of a fracture, couldn't it? A. 
Yes, sir. 

Q. Did you find evidence of a fracture? A. Only the 
bleeding of the ear. 

• **#*#*#* * 

198 Q. Did vou find evidence of fracture from X-rav? 
A. No. 

Q. Did you find evidence of torn tissue on this man’s 
skull? A. No. sir. 

Q. Which looked like impact at some other point than 
to the two points? A. No, sir. 

Q. Then you can't sustain, can you, Doctor, the assump¬ 
tion of a third impact? A. Yes, I can. 

Q. Why? A. I can defend it. 

Q. Will you go ahead? Let’s have it. A. All right. 
The answer is that if this man was wearing a hat when 
he fell and struck his head—I don’t know what he was 
wearing—lie could have very easily sustained a blow to 
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the head sufficient to fracture his skull and yet not leave 

anv mark on the skull. 

% 

Q. Did you have evidence that he had a hat on? A. No, 
sir. 

Q. You assumed that? A. I assumed something pro¬ 
tected his head. 

Q. You had no facts on that score? A. No, sir. 

199 Q. You have no history, written or told you, that 
he wore a hat? A. No, sir. 

Q. And you have no X-ray evidence of a fracture? A. 
No, sir. 

Q. So if there was a third impact, you cannot help His 
Honor and the Jurv one iota as to where it occurred? A. 
No, sir. • 

Q. Let us go back to this question: You had a history 
only of one stone, didn’t you? A. Yes, sir. 

Q. And vou had historv of onlv one fall at that time? 
A. I have no history of a fall. 

Q. Even in that event— A. I assumed he fell. All I 
have is a history of a single blow. 

Q. But in reaching your opinion, you assumed a fall? 
A. Yes, sir. 

Q. Now, having assumed a fall, what did you assume 
as to the point at which the stone struck, and the point 
at which he fell? A. I didn’t know. 

Q. And you say that is not important? A. It is impor¬ 
tant when you can obtain the knowledge, but when you 
can’t, you can't do anything about it. 

200 Q. Now, would it make any difference to you in 
analyzing a condition, whether this man fell on his 

ear and was struck by a stone of this size on his cheek, or 
whether he fell on his cheek and was struck bv a stone on 
the ear? A. No, because we still have to deal with end re¬ 
sults. I don’t know whether he was struck on the cheek, 
or whether he was struck on the ear, and it doesn’t make 
any difference to me. What he winds up with is what is 
important to us. 
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Q. But you are talking about the shaking up of the 
interior of this man’s brain, aren’t you? A. Yes, sir. 

Q. And it doesn't make any difference to you as a phys¬ 
ician whether he fell on his side, or fell on his face? A. Xo, 
sir. 

Q. You are assuming the force of the fall would be 
identical in both places? A. It would not be identical, Xo, 
sir. 

Q. Of course it wouldn't, would it? A. Xo, sir. 

Q. You have a shoulder to shield you on the ear. A. I 
didn't understand. 

Q. There is a shoulder in a man’s body which might 
strike the ground and reduce the force of the fall if he 
was falling ear-wise? A. Yes, sir. 

201 Q. On the other hand, his hands would be around 
in front if he should be falling face-wise? A. Yes, 

sir. 

Q. So it doesn’t make a lot of difference whether he was 
falling to the side or front, as to the force of the fall? A. 
It would not make a lot of difference. 

Q. It wouldn't? A. Xo. 

Q. It doesn't make any difference whether this man laid 
down or fell down? A. Xo, it doesn’t. 

Q. And are you assuming—I think now I see what you 
are driving at—vou are assuming that the fall had nothing 
to do with this man’s deafness, but that the blow of the 
stone to his skull is what did it? A. I don’t know which 
caused this man's deafness, whether it was the blow from 
the stone, or the fall. I don’t even know that he had a fall. 
I assume he had a fall. 

Q. But you would say as an experienced nerve man that 
whether he had a fall would be unimportant to your hy¬ 
pothesis? A. I am not seeking hypotheses. We are treat¬ 
ing a patient, and we have to deal with an end result. 

Q. But today, Doctor, you are not treating the patient,— 
you are in a court of law, helping a judge and a 

202 jury.- 

• *•*•••*# • 
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Q. Let me come directly to the point: What caused this 
man’s deafness? Anatomically inside his head what went 
on? A. Well, this man had a blow to the head. I don't 
know and maybe no one knows whether the blow to the 
head by the stone resulted in the deafness, or whether the 
fall, which I assume he must have had, unless he got hit 
witli a barrage of stones, the fall which he had, assuming 
he was struck with one stone, produced the deafness. I 
don’t know. 

Q. Doctor, are you dealing medically, or are you deal¬ 
ing with the simple question of cause and effect? A. I am 
dealing with both, at least I am attempting to deal with 
both. 

• *##***•# * 

203 The Witness: In my opinion, this man’s deafness 
was caused by a blow to his head, in association with 

which there was a shaking up, or a commotion of the con¬ 
tents of his head. 

• #•##•### * 

Q. All right. Now, where did that shaking up or com¬ 
motion of the contents have its effect upon the auditory 
nerve? A. It had its effect either in the protected portion 
of the auditory nerve that you mentioned traversing the 
bone on either side, or in the exposed portion just 

204 prior to its entrance into the brain. 

Q. Isn’t it true, Doctor, that our heads can take 
a lot of shaking up? A. Yes, sir. 

Q. Isn't it true that where this auditory nerve passes 
through the petrous tip of the temporal bone that it isn’t 
in there loose, but lays snug against the bone? A. Yes, 
sir. 

Q. There isn’t any play? A. Not in that portion. 

Q. Our bodies are built to take an awful lot of shaking 
of our head? A. Yes, sir. 

Q. Now, then, how did the commotion disturb these im¬ 
portant nerves? A. Well, of course, all the nerves within 
his head were shaken in a similar fashion. It just wasn’t 
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the eighth cranial nerves, but the eighth cranial nerves were 
the ones that went out. They were the bulbs that went out. 

Q. Let us take a little excursion into that area. Let us 
talk about some of the nerves. There are facial nerves; 
there are optic nerves? A. Yes, sir. 

Q. There is the trigeminal nerve. That is four 

205 nerves. A. Five nerves. 

Q. Actually, there are really twelve nerves, if 
you want to count the two branches of the auditory nerve, 
there are really thirteen nerves in the head? A. Yes, sir. 

Q. Did he have any facial paralysis? A. No, sir. 

Q. Did he have any loss of vision attributable to this 
accident? A. No, sir. 

Q. Can you trace an impairment of any of the other 
eleven nerves in the human body to this event? A. Yes, 
sir. 

Q. Which ones? A. The thirteenth pair. 

Q. The thirteenth pair? A. Yes, sir. 

Q. Well, exclude that. Exclude the auditory nerve. 
Aside from the auditory nerve, were any other nerves in 
the human body, disturbed by this injury? A. Are you 
asking about twelve, or thirteen? 

Q. I am counting as the thirteenth the splits in the 
eighth nerve. A. Yes, sir. 

206 Q. That is how I get thirteen. A. Yes, sir. 

Q. Anatomically, there are essentially twelve 
nerves? A. Yes, sir. 

Q. You count thirteen only if you count two branches of 
the eighth nerve. That is right, isn’t it? A. Yes, sir. 

Q. Excluding the alleged injury to the eighth nerve you 
are testifying to, did you find evidence of injury to any of 
the other nerves of the cranium? A. No, sir. 

Q. Is it not true that many of the other twelve or eleven 
nerves, however we call it, are not anywhere nearly as well 
protected as the auditory nerve ? A. That is correct. 

Q. Is it not true many of the nerves are much longer 
than the acoustical nerve? A. Yes, sir. 
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Q. Is it not true many of the other nerves travel through 
cartilege and through spongy tissue of the brain? A. Yes, 
sir. 

Q. And is it not true that at no one point does the eighth 
or auditory nerve travel either through cartilege or sponge? 
A. That is correct. 

207 Q. So actually, it is the nerve in the head that is 
best protected against trauma? A. Yes, sir. 

Q. And that is the nerve you say was shaken up by this 
impact? A. Yes, sir. 

Q. Other than an explanation generally phrased of some 
shaking up of the inside of this man’s head, you cannot ex¬ 
plain to the jury how anatomically he lost his hearing by 
the blow that you were told about ? A. I have no other ex¬ 
planation for it. 

Q. Now, Doctor, did you receive a history that this man 
at or about the time of this event was seen to be pounding 
his head on the sidewalk and threshing his arms about? 
A. I heard nothing of that. 

Q. Have you heard of that before I have just uttered it 
to you here this minute in the Court room? A. No, sir. 

Q. Did you have any history of tremor of the extremities 
of this man’s bodv? A. Prior to the accident? Do vou 

* 9/ 

mean prior to the accident? 

Q. In relation to the event. A. When I first examined 
him, he had tremor in his extremities. 

20S Q. Let’s be sure everybody knows what you mean. 

What is a tremor, Doctor Gallagher? A. A tremor 
is a shaky movement. 

Q. And when we speak of the extremities, what are we 
speaking of? A. Our limbs. 

Q. That means both arms, both legs? A. That is it. 

• *****###• 

209 Q. Doctor, assuming that instead of this man hav¬ 
ing been struck with a stone, that the evidence of the 
beginning of this event on October 9th, 1947 was that the 
plaintiff was observed to be lying upon the ground, gritting 
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liis teeth, banging his head against the concrete, threshing 
his arms about, and that he did not lose consciousness at 
that time, and that on the way to the hospital he was able 
to respond to questions put to him by someone in the 

210 vehicle, or ambulance, and that in the hospital there 
were continued tremors of all the extremities, and 

that there was evidence of his being confused, and of vomit¬ 
ing a colorless liquid, and that it was necessary to put rail¬ 
ings alongside of the bed, and that on one occasion when a 
thermometer was put in his mouth for the purpose of taking 
his temperature he bit the end off the thermometer, are 
those things which I have just asked you to assume, evi¬ 
dence of any disease? A. Well, you are asking me two 
questions. You are asking about his status regarding, I 
assume, his status immediately preceding the injury, bang¬ 
ing his head on the sidewalk: is that correct. 

c 

Q. I am starting the whole historical sequence with the 
fact that he was lying on the sidewalk banging his head. 
A. How is that related to the trauma ? Did that precede the 
trauma ? 

Q. I am assuming there was no stone. A. You mean 
there was no stone at all? 

Q. No trauma at all. 

The Court: You don’t mean that. 

Mr. "Wilson: Yes. 

The Court: He hit his head on the sidewalk. 

Mr. Wilson: Pre-existing trauma is correct, Your Honor. 
I mean no stone struck this man, but that he was seen 
lying on the sidewalk banging his head,—of course 

211 that is a trauma—and gritting his teeth and thresh¬ 
ing his arms about, and these other events followed 

as I have described to him. 

Mr. Brick: I object. That is not the evidence. 

The Court: Where is the evidential basis for that up to 
this point? 

Mr. Wilson: There is none to this point, but this is cross- 
examination of an expert, and hypothetically I am not con- 
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fined to the evidence adduced to test the judgment of this 
■witness. 

The Court: Well, I would disagree with you on that. But 
if you expect to offer evidence of the kind which you have 
outlined, it would mean that later this Doctor would have 
to he brought back for the purpose of propounding that 
question. Under those circumstances, do you want to ob¬ 
ject, Mr. Brick? 

Mr. Brick: Not if he will produce evidence as he has 
indicated to Your Honor. 

Mr. Wilson: I shall assure Your Honor that I shall prove 
all of those statements that I have made. 

Mr. Brick: He shouldn’t say that before the jury. It 
isn’t a question of proving. He will attempt to prove it. 

The Court: Of course, I haven't had the opportunity to 
look into that hospital record which has been received in 
evidence. Are those facts set forth in that? 

212 Mr. Brick: No, they are not. 

Mr. Wilson: Some are, but I assure Your Honor 
we will prove those facts. 

The Court: Well, is there any objection, in order to avoid 
bringing the Doctor back? 

Mr. Brick: No objection for that purpose, if Your Honor 
please. 

The Court: Of course the jury will understand they 
should ignore the answer unless later on the defense offers 
evidence to establish those facts. Is that sufficient, Mr. 
Brick ? 

Mr. Brick: That is sufficient. 

The Court: Is that sufficient, Mr. Wilson? 

Mr. Wilson: Oh, yes, Your Honor, certainly. 

By Mr. Wilson: 

Q. Now, Doctor, assuming all of those facts, is that evi¬ 
dence of any disease, and, if so, what disease? A. Well, 
it is evidence of a disorder involving the brain. In other 
words, a rational individual would not behave in that man¬ 
ner, or get down on the sidewalk and bang his head against 
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the concrete, and so on. And there are a number of dis¬ 
eases or disorders which will produce behavior of that type. 
You are describing: a pattern of behavior. 

A brain tumor will do it. An infection of the brain by 
various agents. Other brain trauma will do it. 

213 Alcohlism will do it. 

Q. Well, leaving out alcoholism for the purpose of 
my question, those are all constitutional sources— A. 
Yes. 

Q. Are they not? A. Yes. 

Q. Xot traumatic sources? A. Xo. 

Q. And some or all of those might lead to impairment 
and degeneration of the eighth nerve? A. Thev could atfect 
it, yes. 

Q. You mentioned a moment ago, and I don’t want to 
leave it because maybe this is as good a time as any, with 
reference to alcoholism. You testified on direct examina¬ 
tion that the use of alcohol would not ordinarily affect the 
auditory nerve. Did you underscore “ordinarily”, and 
did you mean to indicate by that some qualification of your 
answer? A. Well, to this extent. I have never seen, nor 
have I ever heard of an alcoholic becoming deaf except 
with the aid of additional factors. 

Q. Suppose lie had neuritis? A. You mean alcoholic 
neuritis? 

Q. Either alcoholic neuritis, or some constitutional type 
of neuritis. Would alcohol be likely, or could it 

214 attack that lesion, or, combined with that lesion, 
bring about permanent deafness? A. Well, it so 

happens that the eighth cranial nerve is resistant to the 
permanent effects of alcohol. 

Q. Are you familiar with the textbook of Dr. Philip Ker- 
rison on the diseases of the ear ? A. I know of it; yes, sir. 

Q. Do you know that it is an accepted textbook in medical 
schools? You know lie’s an authority, or was an authority 
upon disease of the ear? A. Yes. He’s dead now. 

Q. In the third edition, at page 131- 
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Mr. Brick: What vear is that? 

•» 

Mr. Wilson: I think the (ears) were the same in 1923 as 
they are now. The third edition is 1923. If there is any 
difference since then, Doctor Gallagher will tell us. 

Mr. Brick: If Your Honor please, I don’t think he ought 
to make comments on that. He should ask questions. 

The Court: Sustained. That will be ignored. 

By Mr. Wilson: 

Q. On page 131 of this third edition, Dr. Kerrison says: 
“Characteristic alcoholic deafness is probably in most 
cases dependent upon a neuritis of the auditory nerve, 
which, if the cause is not removed, leads to degenerative 
changes and permanent deafness.” Would you 

215 agree with that statement? A. No, sir. 

Q. Now, would you state in what respects you dis¬ 
agree with that statement? A. Well, it is a question of ex¬ 
perience. I think even,’ neuro-surgeon has a great experi¬ 
ence with alcoholics because of their propoensity for hitting 
their heads. And we see them under those circumstances, 
and 1 honestly cannot ever recall seeing a deaf alcoholic. 

Q. Did you say they do have a propensity for hitting 
their heads? A. Yes. 

Q. In what respect? A. Well, by virtue of the fact any 
man under the influence of alcohol may lose his balance 
and strike his head. That is common knowledge. 

Q. And that you are not surprised occurs frequently, are 
you? A. No. 

Q. Doctor, when did you say that you began the practice 
of medicine? A. In 1946. 

Q. And your explanation of your differing with Dr. Ker¬ 
rison is that your experience as a nerve man has built up 
a volume of experience which contradicts that state- 

216 ment; is that it ? A. Most emphatically. 

Q. Is there any other point in which you would 
disagree with Doctor Kerrison? A. Well, that is the only 
point you make. I don’t know what other points I could 
disagree with him on. 
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Q. Do you agree there may be a neuritis of the auditory 
nerve? A. From alcohol? 

Q. Never mind the source. A. Yes, sir. 

Q, You may have the end result of an alcoholic nerve? 
A. Yes. Mav vou have a neuritis of the alcoholic nerve 
from alcohol? 

Q. What did 1 say, alcoholic nerve? May you have a 
neuritis of the auditory nerve from alcohol? A. Not to 
my knowledge. 

Q. But a neuritis of the auditory nerve may be a con¬ 
stitutional condition? A. Yes, sir. 

Q. Superinduced by a number of diseases? A. Yes, sir. 
Q. Now, assuming the presence of a neuritis of the audi¬ 
tory nerve, would you agree that alcohol could lead 

217 to degenerative changes and permanent deafness? A. 
Assuming that there was an alcoholic neuritis of the 

auditory nerve present? 

Q. I thought we agreed that would be a neuritis of the 
auditory nerve. A. Yes; assuming there is a neuritis of the 
auditory nerve, due to alcohol, could that lead to permanent 
deafness ? 

Q. Yes. A. The answer is yes. 

Q. Then having said that, wherein do you differ from 
Doctor Kerrison? A. Well, let me put it this way. I don’t 
know a thing about Doctor Kerrison’s personal practice. 
He's dead, anyway. But I know that in the course of 
maybe seeing as many as four or five thousand alcoholics, 
I think I can talk with authority, that I just haven’t seen 
deafness in any of them, and I have seen some pretty heavy 
drinkers. 

Q. Doctor, do you regard Mr. Kerlin as an alcoholic? A. 
I have no knowledge of that, sir. 

Q. Have you been informed at all of any history of alco¬ 
holism? A. No, sir. 

Q. Did you ever smell alcohol on his breath? A. No, sir. 
Q. Is it your testimony that I have uttered the 

218 first information to you relating to alcohol with re¬ 
spect to Mr. Kerlin? A. Yes. 
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Q. Assuming a history of alcoholism of Mr. Kerlin, be¬ 
ginning as long ago as 1928 and continuing up until Sep¬ 
tember of 1952, we will assume, an alcoholism which re¬ 
sulted in many, many sentences for being drunk, many of 
which occurred prior to the event of October 9th, 1947, 
would that affect your opinion about the cause of Mr. Ker¬ 
lin ? s deafness? A. It does not change my experience, Mr. 
Wilson. 

Q. Let us assume that it doesn’t change your experience 
for the purpose of my question, but you must assume, if 
you please, my set of facts. Does that change your opin¬ 
ion? A. Well, if it did, I would say it would have to be 
one case in five thousand. 

Q. Well, are you willing to concede one case in five thou¬ 
sand? A. I am willing to concede it if I have adequate 
evidence. Yes, sir. 

Q. Of alcoholism. A. Xo, that the alcohol affected his 
eighth nerve. 

Q. One of the elements of whether alcohol affects the 
eighth nerve is whether the patient drinks alcohol, isn’t 
it? So you have to start with the premise of an 
219 alcohol consuming man before you can gein the 
study, isn’t that so? A. Yes. I agree. 

Q. And with the volume of alcoholic events that I have 
described to you, beginning in 1928 and continuing up until 
this accident, and long afterwards, does that not make an 
impression upon you as to whether such voluminous con¬ 
sumption of alcohol might not have been a factor in this 
man’s deafness? A. Well, you see, you are assuming, 
which is improper and incorrect, that alcohol affects any 
nerve. It does not. The so-called condition of alcoholic 
neuritis has been repeatedly shown since 1923, since 1933, 
as a matter of fact, that it is not the alcohol that gives you 
alcoholic neuritis, but the absence of eating during these 
spells, in other words, the starvation a drunkard under¬ 
goes, a two bottles a day man who goes without eating. If 
he drinks two bottles a day, that doesn’t affect his nerves 
—it is the fact he doesn’t eat that affects him. 
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The Court: Did I understand you to say that alcohol 
affects no nerves? 

The Witness: As such; no, sir. 

The Court: I just wanted to make sure I understood. 

By Mr. Wilson: 

Q. Doctor Gallagher, what is a symptom of neuri- 
*220 tis? A. Of alcoholic- 

Q. Xo, cause unknown, which may have its effect 
upon the auditory nerve. A. The earliest symptom of a 
neuritis of the auditory nerve is a buzzing in the ears, a 
ringing, in other words. That is the first and the earliest 
symptom, stage one. Later, deafness conies into the pic¬ 
ture; in other words, the picture of an individual with a 
ringing ear, with a progressive loss of hearing in the ear, 
and, of course, in the final stages total deafness super¬ 
venes. 

Q. Now, that is a progressive event, isn’t it? A. As a 
rule, yes. 

Q. And must it be simultaneously progressive bylater- 
ally ? I mean, must it occur in both ears at the same time ? 
A. At the same step by step rate? 

Q. Yes, sir. A. Xo, sir. 

Q. You may have a neuritic effect to the right auditory 
nerve with none to the left auditory nerve; is that correct? 
A. That is correct. 

Q. And is one of the evidences of progressiveness the 
fact of being hard of hearing? A. Yes. 

Q. If in the history of a patient there is evidence 
221 of bad hearing two years before total deafness, ac¬ 
companied by excessive alcoholism ending in total 
deafness not simultaneously achieved, is that some evidence 
to you of a cause of that deafness? A. Of a cause for it? 

Q. Yes, sir. A. I don't think I would be able to find the 
cause in that set of facts that you gave me. That is, I 
would take them into consideration, naturally, but I don’t 
think that would give me the cause. 
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Q. Why, sir? A. Well, for the simple reason that the 
situation that you have described—I am talking about the 
drinking. I am not talking about the loss of hearing. 

Q. We will add the loss of hearing to that. I don’t want 
you to separate the two. Bad hearing established two 
years before the event of total deafness, preceded by and 
followed by excessive alcoholism. A. Would that give me 
the cause of the bad hearing in this hypothetical person? 
Q. Yes, sir. A. Xo, sir. It would not. 

Q. Why not, sir? A. Well, for the simple reason that the 
man may have become an alcoholic purely over a 

222 depression because he couldn’t hear. In other words, 
he may have taken to drink because he was losing a 

very valuable sensory function. I don’t know. 

Q. Assuming that the alcoholism long preceded any part 
of the hearing condition, would that change your answer? 
A. Well, it still doesn’t change my experience regarding 
the loss of hearing and alcohol; no, sir. 

Q. Do you cast to one side as being unimportant the ex¬ 
planation in my question of the man being hard of hear¬ 
ing two years before the event of total deafness? Doesn’t 
that play some part in the case? A. Why, sure, it does. 

Q. What part does it play, Doctor? A. Well, I mean— 
you mean what does it mean. It means this man had, if 
that be true, some disease process going on in his auditory 
nerves,—two years ago when he developed this hard of 
hearing condition? 

Q. That is right. A. Yes, sir. 

Q. One of the disease processes he could have had would 
have been neuritis, couldn’t it? A. Yes, sir. 

Q. And neuritis combined with the excessive use of 
alcohol might bring on degeneration of the eighth nerve? 
A. I have never seen it. 

223 Q. Do you exclude it? A. I would on that basis. 
Q. But you do concede, do you not, Doctor, that 

it is possible that a man who has bad hearing, let us say 
in 1945, could get progressively more deaf, and achieve the 
event of total deafness? A. Very likely. 
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Q. And not necessarily from a traumatic cause? A. That 
is correct. 

Q. And a traumatic event might turn out to be a mere 
coincidence? A. That is correct. 

Q. And in the absence of objective evidence of the im¬ 
pact of a traumatic event upon hearing, is it not reasonable 
to assume that the bad hearing condition in 1945 could get 
so progressively worse in 1947 as to bring on total deafness? 
A. Assuming that he had no trauma? 

Q. Xo, I am assuming that the trauma could be coinci¬ 
dental. A. You mean could that situation possibly occur? 
Q. Sure. A. The answer is yes. 

Q. Sure. Did you order any pathological tests for Mr. 
Kerlin either in 1947 or 1950, such as a blood test, or 

224 a urinalysis, or a spinal puncture, or a hematology? 
A. He had a number of tests, Mr. Wilson, which are 

recorded on the chart. 

Q. Answer my question first, and then I will ask you 
another. A. A blood test was done on 10-9-47; a urine test 
was done on 10-9-47, and with the exception of the X-rays, 
that was the limit of laboratory tests. 

Q. Spinal puncture wasn't done? A. Xo, sir. 

Q. Do you have any evidence in your own files of the 
existence of a spinal puncture at any time? A. To the 
best of my knowledge he never had a spinal puncture done. 

Q. Are there diseases of the central nervous system 
which can only be definitely ascertained by a spinal punc¬ 
ture? A. Yes, sir. 

Q. Is it possible that a disease of the central nervous 
system would destroy the eighth nerve? A. Yes, sir. 

Q. I am nearly through. I want to come back to some¬ 
thing I asked you very early about these nerve ends, 

225 and how the main stem of the eighth auditor}’ nerve, 
which, measured in centimeters is, as I understand, 

about half an inch, first splits off and becomes a right and 
a left auditory nerve, and then there come two stems out 
of each, one of them having to do with equilibrium and the 
other having to do with hearing— 
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(Thereupon, the witness illustrated on the blackboard.) 

The Witness: This is a picture of the brain stem which 
Mr. Wilson is talking about, and here is a (swelling) on 
the base of it, called the pons; the eighth cranial nerve, 
that being the ear, and this is the eighth nerve structure. 
There is, as he explained, an outer ear, a middle ear, and 
finally this internal ear comes up like this. 

Q. With the tube coming down from the throat. A. Yes, 
sir. There is a narrow channel that comes into the 

226 middle ear, called the eustachian tube. This is the 
tube that you attempt to clean out when you swallow, 

to decompress this internal chamber here (indicating). So 
far as the eighth auditory nerve is concerned, it is a sensory 
nerve. In other words, it has no motor function, it only 
takes impulses inward into the brain. There is a main 
stem on that nerve which divides into two portions, portions 
A and B. Portion A is primarily for hearing, conscious 
hearing, or audition, and B is for balance. That is the 
second nerve there that keeps us upright, and, of course, 
all impulses are headed toward the brain. (Witness draw¬ 
ing on the blackboard.) 

Mr. Wilson: Thank you, Doctor. 

The Court: Now you can go back, with the pointer. 

By Mr. Wilson: 

Q. Doctor, assuming that there is a destruction of, for 
example, of both branches A and B of the right ear, and 
no impairment of both branches of A and B of the left 
ear, the subject retains his hearing capacity? A. If merely 
A is intact in both ears, or one ear, he will; yes, he will 
retain hearing capacity. 

Q. And he will retain his balance capacity? A. If B is 
unaffected, yes. 

Q. Yes. I am assuming in my question that the destruc¬ 
tion is to A and B of the right ear, with no disturb- 

227 ance of A and B of the left ear. A. That is what 
you are assuming? 
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Q. Yes. A. Yes, sir. 

Q. You have hearing capacity and no disturbance of 
balance? A. Yes, sir. 

Q. Xow, instead of assuming the destruction of A and B 
in one ear, let us assume the destruction only of A or of 
B of one ear. Assuming the destruction of one branch of 
the acoustic nerve going into the right ear, we will say, 
the one destroying equilibrium, the one going into the 
vestibule of that ear, if the B branch, the hearing branch, 
is unimpaired, then you have not disturbed the hearing ele¬ 
ment of that ear, either, have you? A. If the hearing 
element is intact, it is not disturbed. 

Q. What I am trying to say is, you can have both 
branches of the nerve to one ear completely out, and have 
hearing and equilibrium from the other ear? A. Well, you 
would have hearing from the other ear, but not equilibrium. 

Q. T am assuming no disturbance of the B nerve to the 
second ear. A. You are assuming only a disturbance of the 
hearing nerve in one ear, and intact balance nerves in both 
ears? 

228 Q. No. I am assuming that both nerves, both 
branches of the nerve to the right ear, are gone. A. 
Yes, sir. Then the man would stagger to the right, and 
not hear out of the right ear. 

Q. Would there be a marked appearance of loss of bal¬ 
ance? A. Yes, sir. 

Q. Then you must have misunderstood my earlier ques¬ 
tion. Your answer now is that there would be a disturbance 
of balance if the balance branch of the nerve to either ear, 
but not to both ears, is disturbed? A. Yes. If either one 
or the other balance nerves is destroyed or affected, it 
would be reflected in their ability to maintain an upright 
position. They would stagger. 

Q. You have no doubt about that? A. No, sir. 

Q. Xow let me ask you about the time again that you saw 
Mr. Kerlin in 1950. First, let me ask you, after Mr. Ker- 
lin left the hospital in 1947, did you see him again until 
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1950? A. I recall seeing him on one or two occasions in 
the clinic in the hospital, but he was not down to the office. 

Q. Do you have the dates? A. He came in on 9-16-50. He 
again came in in May, 1952, and he again came in in August, 
1952. 

229 Q. I am afraid I have misled you. You said you 
saw him several times in the clinic. A. Of which 

there is no record of dates. 

Q. That is what I want to get. A. No, sir. 

Q. You have no record of dates, or the reason for see¬ 
ing him in the clinic? A. No, sir; except that he had just 
recently been discharged from the hospital, and he routinely 
came back. 

Q. 'When you saw him in 1950, did you have a record of 
that? A. Yes. I saw him 9-16-50. 

Q. And on what other dates? A. 5/28/52; 8/25/52. 

Q. Going back to the 1950 incident, did you see him only 
on one occasion? A. Yes, sir. 

Q. Did you see him at the hospital on that occasion? A. 
No. I wouldn’t want to get in the position of introducing 
new evidence and get everyone down on me. I had seen 
him in Casualty Hospital in September, I believe, or August 
of 1950 for a fracture of the skull. 

Q. That is all right. We want the whole story here. A. 
Yes. Well—then he came into my office after he left the 
hospital that time. 

230 Q. All right. Now, let’s get all of this picture in, 
Doctor. I want all of the dates that you have in 

1950, no matter where you saw him. A. I saw him in 
Casualty Hospital in 1950 for a period now unknown to me, 
but which the hospital records should reflect. I saw him 
once in the office in 1950, in September—September 16th. 

Q. What was the history of the 1950 event? A. You 
mean the history of his admission to Casualty Hospital ? 

Q. Yes, sir. A. I have a note here that states that he 
came into Casualty Hospital drunk, with both eyes black¬ 
ened. 
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Mr. Wilson: If the Court please, may I ask counsel for 
the plaintiff if they have Casualty Hospital records for 
the event that Doctor Gallagher is speaking about ? 

Miss Warren: Perhaps I should answer to the Court 
that I went to search for that record myself, and that was 
the only record we had, and all we ever found on it is what 
has been brought here. If there was a later one, they didn’t 
show it to us, and we didn’t know anything about it. 

Mr. Wilson: That is the one in 1947 you found? 

Miss Warren: Yes. 

231 Mr. Wilson: I am sure, Mr. Brick, you will agree 
we took the deposition of Casualty, and no records 

for 1950 were exhibited to us. Isn’t that a fact? 

Miss Warren: They showed us none. 

Mr. Wilson: I just want to get it clear why I haven’t 
the papers. 

By Mr. Wilson: 

Q. Xow, did you say you treated him for a fractured skull 
at that time? A. Yes, sir. He had a fracture of the right 
parietal bone. 

Q. Were X-rays taken which enabled you to make that 
diagnosis? A. Yes, sir. 

Q. Do you have office records which reflect what those 
X-rays showed, Doctor? A. No. The only thing I have 
is a notation here to that effect, that he had a fracture 
of the right parietal bone. “Was in Casulty Hospital re¬ 
cently with fracture of right parietal bone.” 

Q. Let’s all of us understand where the parietal bone 
is. A. It is in the (lateral) aspect of the head. In other 
words, he had a fracture just above my right ear. (Witness 
indicating.) 

232 Q. W’as it on the right side? A. Yes, sir. 

Q. And was it something that you could see with 
the naked eye? A. No, sir. 

Q. Could you feel it? A. No, sir. 

Q. Is there any doubt in your mind that the X-ray clearly 
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showed a fracture of the right parietal bone? A. Xo. I 
am sure lie had a fracture of the right parietal bone. 

Q. Do you remember the length of the fracture? A. Xo, 
sir. 

Q. How many parietal bones are there in the head, Doc¬ 
tor Gallagher? A. Two, a right and a left. 

Q. Are they on either side of the sagittal line? A. Yes, 
sir. 

Q. What is the sagittal line? A. Well, that is the line 
that bisects the head down the middle from the nose to the 
back of the neck. 

Q. In other words, if you parted your hair in the middle, 
that would be the sagittal line? A. Yes. 

Q. It is the beginning of the two lines of the body 
233 drawn in this fashion (indicating on blackboard) ? A. 

Yes, sir. 

Q. From what point to what jioint do the two parietal 
bones extend in the skull? A. They extend forward to the 
frontal bone and downward to the temporal bone and back¬ 
ward to the occipital bones. 

Q. What did you find about hearing in the second ear, 
and by that I mean the one concerning which you had not 
found total reafness in 1947? What did you find about 
that ear in 1950? A. I have a notation here on that situa¬ 
tion, that he was totally deaf. I could communicate with 
him auditorily in no manner. 

Q. You had not seen him between October of 1947 and 
September of 1950 to determine whether the total deafness 
in that ear had preceded this event, had you? A. I knew 
that it did precede this event—no, excuse me. The answer 
is no. 

Q. So that we will all understand the answer—and I am 
sure I understand what you mean— A. I mean this. Do 
I have any knowledge of whether this now total deafness 
had preceded the event of the fracture of the skull or not. 
The answer is, I don’t know. 

Q. Xow, being more concrete about it, at the begin¬ 
ning of my examination, you remember we settled, for 



104 


234 your benefit, even if not for mine, that you found 
total right ear deafness in 1947, and minus total left 

ear deafness. Isn’t that so? A. Yes, sir. 

Q. Now, I am asking you, then, about— A. Well- 

Q. I am asking you about what would be the left ear, 
according to your standards—the ear that had some hear¬ 
ing in it. A. Of course, we carried out two separate tests 
on this man, Mr. Wilson. One to me is more reliable than 
the other, principally, because as far as the tuning fork 
test is concerned, a man can tell me he doesn’t hear it, and 
I have to believe him, but he cannot resist the effects of this 
other procedure that we carried out on him, and I am 
relying more on this water irrigation test for my standard 
regarding the (best) ear than on what he tells me. In 
other words, I am not giving him any responsibility, I am 
taking it all to mvself. And by that criterion, I feel that 
he was totally deaf on the right side. 

Q. And this irrigation or water test, is that also known 
as the caloric test? A. Yes, sir. 

Q. Is it directed at all at hearing, or at the vestib- 

235 ular function? A. It is directed principally toward 
vestibular function, but in a person who is allegedly 

deaf it tells us two stories, namely, that he is truly deaf, 
and, secondly, that he has or does not have impaired vestib¬ 
ular function. 

Q. Is that an absolute rule? A. Yes, sir. 

Q. Is that tested in your mind by the effect on a person’s 
body generally of pouring hot or cold water into his ears, 
or as well upon nystagmus? A. Well, let me put it this 
way, that in a normal person the irrigation of the ear canal 
with alternate squirts of hot and cold water makes them 
violently ill. They begin to vomit and stagger around like 
a drunken person, and they develop a condition of the ear 
known as nystagmus. This test in the case of Lloyd Kerlin 
was done on the right side and had absolutely no effect on 
him. As far as the left side is concerned, he did not become 
ill, but he developed a slight nystagmus after stimulation 
of the left side. 
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Q. Doctor, to summarize this last matter, you had reached 
the conclusion in 1947 that he was totally deaf in the right 
ear, and largely deaf in the left ear? A. Yes, sir. 

Q. And you found in 1950 a fracture of the right parietal 
bone? A. Yes, sir. 

236 Q. And you associated with that in your own 
opinion the complete deafness in the left ear? A. I 

associated what in my own opinion? 

Q. The fracture of the right parietal bone. A. Xo, I 
didn’t. I didn’t. No. 

Q. Oh, I misunderstood you. I thought you associated 
it. Do you have an opinion as to what caused the total 
deafness of the left ear? A. I am not sure. 

Q. Do you incline to the opinion it was the fracture of the 
right parietal bone? A. I don’t know, for the simple reason 
that I don’t know whether he was totally deaf before he 
sustained this fracture of the right parietal bone or not. 
I have no knowledge of that. 

Q. What do you think, then, Doctor, caused this man 
to become totally deaf in the left ear? A. I don’t know, 
nor do I know when he became totally deaf in the left ear. 

Q. Assuming that he became totally deaf in that ear in 
conjunction with the event of a fall for which you treated 
him in September of 1950, if you assume that as the history 
of total deafness of the left ear, have you an opinion as 
to what caused the total deafness of the left ear? 

237 A. Assuming that he developed this total loss of 
hearing in the left ear following the head injury, 

do I have an opinon as to what caused it? 

Q. Yes, sir. A. Surely. 

Q. What caused it ? A. The fracture of the skull. 

Q. And how, anatomically, would the fracture of the right 
parietal bone effect the left auditory nerve? A. Very 
simply. Simply because when the head is struck, it does 
not necessarily mean that a fracture as would directly touch 
a nerve, would affect it, but if his head were struck so 
violently that he sustained a fracture, I am sure it didn’t 
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do any of the nerves in the skull any good. And if he had 
a nerve already affected by question-mark cause, perhaps 
the fracture or the violence of the blow to the head which 
resulted in a fracture, finished the job completely. 

Q. You have no doubt, from your notes and otherwise, of 
the clear fact that there was a fracture of the parietal 
bone—the right parietal bone, in 1950? A. If that is Lloyd 
Kerlin, that is what he had in 1950. 

Q. And you have no evidence of a fracture of 
23S the skull of this man in 1947? A. No, sir. 
*****»#*•• 

Redirect examination. 

By Mr. Brick: 

Q. Doctor, when Mr. Wilson was talking to you about 
a stone flying 25 feet, was it your assumption that the stone 
that struck Lloyd Kerlin had to travel at least 25 feet, or 
some distance less than that? A. No. I don’t think a stone 
that was shot up as a result of a pick blow, for example, 
would have anv great effect bevond 25 feet. 

Q. So that he could have been struck anywhere from, let 
us say, five, ten, fifteen, twenty, or twenty-five feet? A. 
Yes. ’ 

Q. Now, I think you referred to the hospital record of 
October 9, 1947 and thereafter while he was in Casualty 
Hospital as to the blood and urinalysis tests. What did 
they show? A. The blood test showed the presence of a 
mild anemia and a slight increase in the white cells, which 
commonly occurs after a traumatic incident. 

The urine test showed the presence of some white cells, 
which showed a chronic low grade urinary infection. 
239 Q. Now, did you place any significance upon either 
one of those? A. No, sir. 

Q. Now, assume that in 1945 he had a little deafness for 
a short period of time, would the traumatic event, the end 
result of which you witnessed on October 9th, 1947, wrould 
that have brought on or aggravated any condition that he 
might have had ? A. It could have. 
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Mr. Wilson: Let me have that read back. 

(The last question and the answer thereto were read by 
the Reporter.) 

By Mr. Brick: 

Q. And I think you answered that in the affirmative ? A. 
Yes, sir. 

Q. Now, if in 1945 you assume that Mr. Kerlin was struck 
and had some buzzing, and was hard of hearing for a short 
period of time, but that thereafter his normal hearing was 
restored, would you place any significance on that in reach¬ 
ing the conclusion you reached? A. The only possible sig¬ 
nificance that could be applied with that story, is that this 
man’s eighth cranial nerves, his hearing nerves, were in 
such a state that any blow on the head could profoundly 
affect them. 

• *•*••*•# * 

240 George Franklin Forame 

was called as a witness for and on behalf of the Plaintiff 
and, being first duly sworn, was examined and testified as 
follows: 

Direct examination. 

Bv Mr. Brick: 

Q. What is your full name ? A. George Franklin Forame. 

• #**•**#* # 

Q. Where do you reside, Mr. Forame? A. 1202 H Street, 
Northeast. 

Q. How long have you resided at 1202 H Street, North¬ 
east? A. I was there about, I guess, twelve or fifteen years 
it was before the war, and then since the war ended. 

241 Q. Do you operate a business there? A. Yes, sir. 
Barber shop. 
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Q. What side of the street is that on? I mean, is it the 
northeast corner? A. It is the northeast corner. 

Q. Were you in the barber shop during the year of 
1947 ? A. Yes, sir. 

Q. And did something unusual happen as far as H Street 
or Twelfth Street was concerned during that year? A. 
They were taking the car tracks up and widening the 
street. Used to be car tracks on it, and they were taking 
them up, tearing the car tracks up and fixing different 
things there. 

• *•#••*•* * 

242 Q. Now, do you recall ever seeing Mr. Kerlin on 
that corner at 12th and H Streets, Northeast? A. 

Yes, sir. 

Q. Do you know what day that was? A. No, I don’t re¬ 
member the exact day it was. 

Q. Could it have been October 9th, 1947? A. Could be. 
Yes, sir. 

Q. All right. Tell us what the condition in front of 
your store had been just prior to October 9th, 1947? A. 
Well, they were digging ditches alongside, putting in a 
sewer. Each company was coming there, because I used to 
go out and talk to the fellows that were working there. 
And it seemed like the place was getting messed up all 
the time, and I was anxious, because business had been slow 
while they were doing this work. You couldn’t park, or 
nothing, and it seemed like each company would come along 
and dig a hole. 

Mr. Wilson: I object to testimony prior to the day in 
question. We are dealing with October 9, 1947. 

The Court: I sustain the objection. 

By Mr. Brick: 

Q. What was the condition on the morning of Oc- 

243 tober 9th, 1947? A. Some workers were digging in 
a ditch. 
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Q. Do you know who those workers were working for? 
A. No. At that time I would have, but since then X have 
forgotten which company it was. 

Q. Do you recall what work they were doing there that 
morning ? A. They were either digging in it with picks, or 
either they were covering a hole up, using these compres¬ 
sors that thev use when thev fill in the hole. Thev used 
them to pound the dirt down solid. I don’t know. At that 
time I could have remembered, only it has been so long 
ago. 

Q. Was there a way to get on the street car at the cor¬ 
ner, or northeast corner of 12th and H Streets? A. There 
was. 

Q. What did that consist of? A. It was two—there was 
a little opening like a pathway to get on the street car. 
There was little gates around the hole(s). They had gates, 
and these are these open gates, square things, with cross 
marks around them that they had around the hole, I guess, 
to keep people from falling in. You w*ould go between 
these two to get on the street car. 

Q. Were there other barricades to keep things from 
coming out of those holes? A. All I saw was the 
244 barricades along the side, on each side of the 
street car. They are open. They are just,—w*ell, 
they are square like. You can fold them up and unfold 
them. 

Q. Did something unusual happen there that morning 
that you saw concerning Lloyd Kerlin? A. Yes, sir. 

Q. What? A. I was standing in the shop. I happened 
to w'alk outside. I do that often. And as I walked outside, 
something kind of flew*, and an object—could have been a 
stone or something—I don’t know—but next thing I know 
this gentleman here was—his feet went up in the air— 
his back, or something—his feet went up in the air and 
he went down, and he was laying on the sidewralk on his 
back, holding his head. His head w*as going up and dowm 
as if he wrere in severe pain. 
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So I ran to him and told him to take it easy, that some¬ 
body would take care of him. I don’t know—I might have 
went in and got him a towel—I don't know. I went over 
and told him to take it easy, he would be taken care of. 
Just then the people started gathering around. I backed 
away. Next thing I know, the police were there, and I 
went over and told them a fellow was hurt and that he 
needed medical attention, and he said all right, because 
there are a lot of derelict fellows that hang around 
245 that way, undesirable people, and I thought maybe 
they might get him mixed up, him being in his work 
clothes, and I wanted to make sure they took care of the 
man. The man was hurt and needed attention. I went 
back in my shop. 

Q. Did you see an ambulance take him away? A. I didn’t 
see an ambulance. I don’t know if an ambulance came, or 
if the police took him. 

Q. During this digging out in front of your place, was 
this the first time you saw a flying object come from the 
ditches they had dug there? A. No. They put canvas or 
something in front of niv windows, and a lot of times things 
would hit the window or scatter around. It wasn’t the first 
time I saw it. 

Q. How long a time had that been going on? A. Quite 
some time. Seemed like they never was going to get done. 

Q. Could you estimate it in weeks, or months? A. Seemed 
like over a month, more than a month. 

Q. Mr. Forame, I wonder if you would come down and 
draw that corner where the barricade was, and where you 
saw Mr. Kerlin? 

*•*•*••*•• 

(The witness left the witness stand and went to the 
blackboard. 

*••**•**•• 

247 A. The barber shop is the second door, right here, 
and the work was right along in here, and right on 
this side, both sides of the barber shop. It was so close 
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I could almost reach out and touch where they were work¬ 
ing. That is how close it -was to my front door. 

Q. Where was the walkway to the street car! A. It was 
off to an angle, a slight angle from the barber shop door, 
say a couple of yards, and then it was right in the center 
here. You would go through here to get on the street car, 
and the work was right along here, and right along here, 
both sides of this here. (Indicating.) 

Q. Where were these fences you were talking of? A. 
Well, the fence was here, like that, and the fence was over 
here, and then naturally there were fences up in here, so 
people could walk on to the street car. (Indicating on black¬ 
board.) 

Q. Where was Kerlin standing with reference to that 
walkway? A. Well, he was standing right as if going into 
the walkwav. 

Q. I mean from which direction, from the store 
248 into it? A. Yes, from the store. 

#•*#*•**•• 

Q. Tell us exactly what you saw as you saw him stand¬ 
ing there? A. I seen him go back- 

Q. Tell us again what you observed. A. Well, some¬ 
thing hit him, and as it hit him. As I say, when I walked 
out there, something was flying. Naturally it flew past me. 
And then something hit him, and he reached back, he went 
like this, and down he went. (Indicating.) His feet w^ent 
up from him, both feet, and back be v^ent on his back. And 
he laid there holding the back of his ear and just moving his 
head up and down on the sidewalk, and just moaning and 
groaning as if he was in severe pain. 

Q. Where was the canvas put up against your store? 
Was that the front of the store? A. Right in front of the 
window. 

Q. Well, now, these fences you talk about, -were they 
solid fences, or could things go through them? A. Go 
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through them—nothing solid about them,—just a square 
board, four inches apiece all the way around. 

249 Q. Now, were you able to determine where the 
stone came from, or whatever the object was that 

vou saw Av through the air? A. Exactly where it came 
from? No, I couldn't say exactly where it came from. 

Q. Which direction did it go? A. Well, it went back 
towards the building. 

Q. And did you notice what portion of the body it struck 
Kerlin in? A. Struck him up here (indicating). 

Q. You are motioning to your left ear? A. Yes, sir. 

Cross-examination. 

By Mr. Gasch: 

Q. Mr. Forame, you said you had noticed undesirable 
characters around your barber shop. Is that correct? A. 
Yes, sir. There is different people that come around there, 
such as they call them, smokies. 

Q. You mean people who drink low grade alcohol, known 
as smoke? A. Yes, sir. 

Q. And you were concerned that the police might think 
Mr. Kerlin was a smokie, were you not? A. Yes, sir. 

250 Q. So, feeling that he was hurt, you told the police 
not to regard him as a smokie, but that he was hurt 

and he needed some medical attention. Is that correct? 
A. Yes, sir. 

Q. Now, I believe you told us that as you came out of 
this shop of yours, you saw something flying through the 
air, and that is what hit Mr. Kerlin; is that correct? A. 
Yes, sir. 

Q. How long was Mr. Kerlin there before the police 
came? A. I don't know exactly, because a lot of people 
was all around there, and the time didn’t seem long. I don’t 
know how long it was. It didn't seem a long time. 

Q. Where was Mr. Kerlin standing with reference to 
your shop when you first noticed him? A. It seemed like 
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—you see, it has been some time in this case, and as you 
go along it comes back to you. When it happened at that 
time I could have told you. 

Q. We understand. It has been five years, so give us 
your best recollection. A. Well, it seemed like he was in 
some way,—couple of times I remember him going as if 
to go on the street car, going up to the platform, then 
coming back, because a lot of people wait there for the 
street car. It was a street car stop there and a lot 

251 of times the street cars would be filled, and they 
couldn’t get on. Looked like he was trying to get 

on a street car. 

Q. Let me interrupt you a minute. You saw him. At 
the time he was struck, was he standing in front of your 
shop at that time? A. No, he was getting ready to get on 
the street car. 

Q. He was not standing still? A. No. He was—well, he 
moved from the—he was standing in back of a building 
there. 

Q. In back of one of the buildings? A. In front of the 
dress store, right next to the shop, and he walked to get 
on the street car, looked like. 

Q. You say you were close enough to the work to reach 
out and touch it? A. Almost that close. 

Q. W 7 as he that close, too? A. Yes, sir. 

Q. How long would you estimate that to be, the length 
of his arm? A. Not a little—well, as I say, it would be 
from about here to that wall there (indicating). 

Q. W'ould you describe that as six or eight feet? A. 
Something like that. 

Mr. Gasch: Will counsel agree that is approximately six 
or eight feet? 

252 Mr. Brick: I would say probably eight feet. I 
can pace it right off. (Mr. Brick paces off distance 

referred to) It would be nine feet, I would say. 

#•**#•**•• 
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254 By Mr. Wilson: 

Q. Mr. Forame, there was a great deal of activity in 
these blocks on the part of workmen? A. Yes, sir. 

Q. And did you see equipment of the B. Frank Joy Com¬ 
pany? A. If they were the ones—you mean at the time of 
the accident? 

Q. Yes, sir. A. T couldn't say, sir. 

Q. Did you see equipment of the Chesapeake and Po¬ 
tomac Telephone Company? A. I couldn’t say that at 
the time. 

Q. You don’t know whose equipment it was? A. No, sir. 
At that time I could have, but I mean, I can’t remember 
that far, I mean, because, if I may say so, I used to go out 
and talk to the fellows working there, just have something 
to say, and I used to—— 

#•***•#*•• 

255 By Mr. Wilson: 

Q. Now, you said you saw some picking at times, and 
you saw some tilling up of holes? A. Yes, sir. 

Q. Did you also see some tunneling operations under the 
sidewalk where neither picks nor tampers were being used, 
but they were digging out dirt with a tunnel bar? A. At 
the time of the accident? 

A. No, in connection with the work in front of your 
place. A. I don't know. I think, yes, some of them used 
to come a little further up, up to the front of the shop. 
Is that what you mean,—digging? 

Q. Yes, and to do that they tunneled under the sidewalk. 
A. Without breaking the top part of it? 

Q. Yes. A. I don't remember seeing that. 

Q. You don’t remember seeing any tunneling? A. No, 
sir. They could have, but I don’t remember. 

Q. Did you ever get out in the street and see that some 
of those holes went under the sidewalk? A. No, I don’t 
believe I saw it. 

Q. You never went out to look back? A. No. 
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256 Q. Did you sometimes get on the street car at that 
point and come into town? A. Get on the street car 

and come in ? 

Q. Yes. A. Yes, sir. 

Q. Did you ever look back and see the tunneling under 
the sidewalk? A. Xo, I don’t believe I did. 

Q. What you remember seeing is some picking from 
time to time, and some tamping of dirt and covering up 
the holes; is that it? A. Yes, sir. 

Q. Can you say when you saw one thing being done, and 
when you saw the other? A. No. I couldn’t say that. 

Mr. Wilson: That is all. 

Redirect examination. 

By Mr. Brick: 

Q. What did you see any men doing out there with re¬ 
gard to work on the morning this occurrence you have tes¬ 
tified to, happened? A. Pardon. I didn’t understand. 

Q. What were the workmen doing out there that you 
noticed on the morning that Mr. Kerlin was struck? A. 
Well, that is what I said, they were either digging 

257 or they were either covering the hole up with them 
compressors, pounding the dirt. 

Q. What is a compressor like? A. It has a long pole on 
it, and you push a button, I guess, and it just beats. 

Q. Is that an electrically operated device? A. I guess 
it is operated by electricity. I don’t know. It is an air 
compressor. 

Mr. Brick: I have nothing else. 

Mr. Wilson: No further questions. 

Examination. 

By The Court: 

Q. Let me ask you a question or tw T o. As I understand 
it, the tracks were being removed and H Street was being 
widened. Is that correct? A. Yes, Your Honor. 
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Q. Now, on the morning when you observed this accident, 
were the workmen digging in the street, or in the sidewalk? 
A. Thev were digging right at the curbing. That is where 
the curb is right in there. I guess you consider that the 
street. They had knocked the pavement, they had removed 
that and the curbing, and pushed it back further. 

Q. I want to know whether they were picking in the 
space provided for the sidewalk, or in the space pro- 

258 vided for the street. A. Provided for the sidewalk. 

Q. The sidewalk? A. Yes, Your Honor. 

Q. And did this object come from men picking on the 
side of the pathway west of your store, or east of vour 
store? A. West of it. 

Q. And was Mr. Kerlin standing in the pathway? A. Yes, 
Your Honor. 

Q. Or somewhere else? A. Yes, Your Honor. 

Q. And did this object, if you know, come from a picking 
operation, or a tamping operation? A. Well, I couldn’t say, 
because of the time. 

Q. Were the men picking in dirt, or picking in concrete? 
A. I think it was in dirt. 

Q. What had happened to the concrete, if you know? A. 
That had been already busted up, and when they threw 
it, they covered the hole back up. They would throw pieces 
of concrete and all into the hole to fill it up. 

Q. Well, where was the broken concrete at this time, if 
you know? A. I don’t seem to understand that. 

Q. The broken concrete had been removed from 

259 the sidewalk, hadn’t it? A. Yes, sir. 

Q. Mil at did they do with it? A. Hauled it away. 
Q. It wasn’t there? A. Xo, sir. 

Q. I thought you said they used it to fill the hole up later. 
A. Well, they filled it up, what was around, when they dug 
their own hole. They used to dig one hole and cover that 
up, and the next person would dig the hole up and do their 
work and throw it back down, and the concrete and stuff 
was mixed in there. 
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Q. And you say Mr. Kerlin fell backward? A. When he 
was struck, he went backward and his feet went out from 
under him. 

Q. Where were you standing? A. Right close to him. 

Q. You didn’t catch him? A. No, I wasn’t that close 
to catch him, and it happened so quick. 

Q. As he went back, did he hit his head on the side of 
your store? A. No. He was on the side of it. In other 
words, he was away from the front. In other words, 
260 he was at an angle when he went backward. 

Q. Did he fall east or did he fall west? A. Must 
have fell east. 

Q. You were on the west side of him? A. My doorway 
is west of where he fell. In other words, he fell on the 
opposite side of it. 

The Court: Anything further? 

Mr. Brick: Yes, if Your Honor please, I would like to 
ask him one question, and make sure he understands east 
and west in answer to one of Your Honor’s questions. 

Further redirect examination. 

By Mr. Brick: 

Q. Did the stone or the object that struck Mr. Kerlin 
come from men working in this section here, or in this sec¬ 
tion over here (indicating on blackboard)? A. To the left 
coming out of my door, it was to the left of it where the 
object came from. 

Q. Is this what you mean, or over here? Here is your 
store. Say this is your shop coming out. Here is where 
you claim Kerlin was standing when he was hit. Now, did 
the stone come from the men working in this ditch here, 
or that ditch there? (Indicating on blackboard.) A. The 
left ditch. 

Mr. Wilson: You said left coming out of his store, is that 
what you mean? 

The Witness: That is right, coming out of my place 
west. 


261 
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By Mr. Brick: 

Q. Is this it (indicating) ? A. Yes. 

Q. So it came from here (indicating)? A. That is right, 
from the opposite side. 

The Court: That is east. 

• •#**•**•• 

Mr. Brick: The first record I want to read is a bill in 
the name of Lloyd Kerlin, 3422-13th Street, Northwest. 
Eastern Dispensary and Casualty Hospital. 62971. And 
it shows numerous charges from 10-9-47 to 10-27-47; 

262 a total amount of $152.40, without itemizing each 
one, if Your Honor please. 

The Court: How much is it? 

Mr. Brick: $152.40. The second sheet is a history chart, 
and it has “Lloyd Kerlin. No. 62971. Address 3422 13th 
St. N. W. Nationality: American; white male.” His Doc¬ 
tor,—“Family Physician: Dr. J. P. Gallagher” and crossed 
out is Doctor J. A. Piggott. “Admitted 10-9-47 at 9:50 
A. M. Discharged 10-27-47 2:15 P. M. Days: 18.” 

“Final Diagnosis” it has X 0 2 Bilateral eighth nerve 
deafness. Working Diagnosis Contusion and abrasion left 
ear. Operation None. Complications: Fractured skull.” 
That is 2171-416.9. And then it says “Laceration, ear, left. 
X-ray. ...” 

Mr. Brick: “X-ray No. 199S6. Condition on discharge: 
Unchanged.” And it is signed by J. P. Gallagher. 

Personal History: Kerlin, Lloyd. Age 40. Sex: Male. 
Pace: White.” Circle around “S”. Brought in 

263 conscious with history of head injury. CC PI Patient 
states he was standing at 12th & H St. N. E. waiting 

on a street car when a stone was projected from among a 
group of workmen in such way as to hit him just in front 
of his left ear. At present time complaining of sever 
headache and has very marked tremor of all extremities. 
Is very hard of hearing. No history of unconsciousness. 

“PH Denies any serious illnesses of cardiac, pulmonary 
GI or GU systems. 
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“Marital Married one year Xo children Separated. 

“CD Denies. 

“Physical Examination.” I will not go through all of 
this, if Your Honor please. There are a lot of check marks, 
but I will read some of the comments on the bottom. Mr. 
Wilson, is there anything you would like me to read, to save 
time? I could go right down. 

Mr. Wilson: I don’t think so, except the handwriting. 

Mr. Brick: All right. This is the Physical Examination. 
It shows a lot of things, like well developed and nourished; 
pupils equal, regular, react to light distance. It goes right 
straight through. “Temporals and brachials not tortu¬ 
ous.” “Blood pressure: 110/70.” Rectal, checked; 

hemorrhoids, checked. Extremities: Tremor; shins, 
264 checked. Joints, checked. And it goes on to say 
“General appearance: Good.” 

Mr. Wilson: The intermittent tremor is starred, not 
checked. 

Mr. Brick: Starred. Club fingers, none; edema, none; 
It has all of those various things. Everything seems to 
be normal, with the exception of the ears and the tremors. 
And it says “General appearance: Good. Bleeding from 
right ear, marked tremors of extremities, deafness.” 

Impressions: 

“1. Possible fractured skull. 

“2. Deafness” I guess it is et al, and a question. 

“3. Possible delirium tremors.” “F. D. Good.” 

X-ray Examination: Skull X-ray, 10-9-47. Report of 
Roentgenologist, Dr. Belair. 10-9-47. Laboratory Xo. 
199S6. 5 Plates 8 x 10. X-ray examination of the skull 
shows no evidence of fracture thruout the calvarium. There 
is a fracture of the right zygomatic arch with slight depres¬ 
sion of the fragments.” 

“Eastern Dispensary and Casualty Hospital. X-ray 
Cervical Spine. 10-25-47. Ordered by Dr. Gallagher. 

“AP and Lat studies of the cervical spine show marked 
osteo-arthritic changes of the lower half of the curvi- 
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val spine with marked narrowing of the 5th and 6th 

265 interspaces with osseous bridging between the bodies 
of the 5th and 6th and 6th and 7th vertebrae. Stereo¬ 
scopic studies in the AP view of the articulation between 
the 7th cervical and the 1st dorsal vertebrae are re¬ 
quested.” 

Mr. Wilson: I would like to have read, if you don't mind, 
or if you will permit, I will read it myself, with reference 
to the vomiting, and in reference to the bed boards, and 
the reference to biting the thermometer in half. If vou 

would like to read those, please do. If not- 

Mr. Brick: You tell me the pages they are, and I will 
be glad to. 

Mr. Wilson: The first reference is on the first page, the 
morning of admission. 

266 Mr. Brick: All right. October 9, 1947. “History 

of being hit on left side of face”- 

Mr. Wilson: Xo. I don’t mean to stop you, but that 
isn’t the page. It is “White male admitted to Room 20S 
via stretcher. Ice bag to head. Complaining of being un¬ 
able to hear. Seems rather confused. Vomiting colorless 
fluid.'’ 

Mr. Brick: All right. 

Mr. Wilson: That is all on that page I want. “Has severe 
tremors of hands.” 

• ••••••••• 

26S Mr. Brick: I offer card from Emergency Hospital, 
dated 2-18-49, and ask to have that marked Plaintiff's 
Exhibit Xo. 2. 

Mr. Brick: I offer as Plaintiff's Exhibit X~o. 3 a card 
from Emergency Hospital dated S/12/51. 

* ■ • * # * • * * • m 

{Thereupon, the card first above referred to was received 
in evidence, and marked Plaintiff’s Exhibit Xo. 2.) 
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Mr. Wilson: (Reading Plaintiff's Exhibit No. 2.): 

“No. 11677. Name: Lloyd Kerlin, Location: Wash¬ 
ington Hotel. Date: 2-18-49. Call Received S:ll A.M. 

269 “Call answered S:ll a. m. Time returned: S:38 
a. m. By Mr. Caulfield. How received: direct. By 

Dr. Hobart” I can’t make this out. Disposition of case: 
Brought in—left. “Lloyd Kerlin. Address: Arcade Hotel, 
14th and M St. X. W. Brought in Emergency Hospital am¬ 
bulance. Date: 2-18-49. Time: 8.38 a. m. Dr. Hobart. 
Nurse M. Caulfield. Age 40. Color: White. Sex Male. 
Occupation: Plumber. Diagnosis: Patient states he fainted. 
Syncope-etiology? Treatment: Exam, sad—” sacro—I 
think it is sacro lumbar. And then it has “Yes. S:50 a. m. 
Advised. Disposition of case: To usual clinic. Remarks: 
Patient (hears) in conscious from inside above ambulance. 
Address where just prior to admisson. He states he had 
an attack? Previous attacks. Tpr-90.1S Blood pressure 
140/80.” 

“Ambulance called. Name: Lloyd Kerlin. Washington 
Hotel.” This is all the same. “Age 45. Seen where: 
Engine room. White. Patient states he has fits. Treat¬ 
ment . . . Doctor Hobart. . . . Unconscious. . . . Received 
Feb. 18-1949. 

(Hospital card was received in evidence, and marked 
Plaintiff’s Exhibit No. 3.) 

270 Mr. Brick: (Reads Plaintiff’s Exhibit No. 3:) 

“No. 79S4. Lloyd Kerlin. Location: Elipse ‘O’ 

Stone. Date: 8-21-51. Call received 5:22 p. m. Call an¬ 
swered 5:22 p. m. Call returned 5:38 p. m. To G. M. H. 
H. D. ambulance.” I guess it is Gallinger Municipal Hos¬ 
pital. Health Department ambulance. By T. Brawner. 
How received: WWDC. Driver: Bowman. Disposition of 
case: Brought in. 

Name: Lloyd Kerlin. Address: 810 5th St. X. W. Brought 
in Emergency Hospital ambulance. Date: 8-21-51. Time: 
5:38 p. m. Dr. E. N. Brawner. Nurse: F. Loughran. Age 
? 38 Color: White. Sex: Male. Diagnosis: Possible skull 
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fracture. Treatment B. R. Exam. Disposition of case: 
To G. M. H. in medical ambulance. Valuables received: 
No. 

‘'■Remarks: Patient brought in conscious from outside 
above ambulance add. where just prior to admission he 
apparently had ? attack. No apparent injuries. Patient 
uncooperative. TPR” it says -S4-20. Blood pressure, 
12S/SS And I think this, without reading it, is the order 
for him to get his glasses, that he testified to, on 8/21/51, 
and his prescription number for those glasses. 
*•#**•##*• 

273 Gregory Diegelmcmn 
*•##*•*#•• 

Direct examination. 

By Mr. Brick: 

Q. What is your full name? A. Gregory Diegelmann. 

Q. Where do you live, Mr. Diegelmann? A. 7507 Bybrook 
Lane, Chevy Chase, Maryland. 

Q. And by whom are you employed ? A. Harry E. Nau & 
Company. 

Q. And what type of business is Mr. Nau in? A. Plumb¬ 
ing and heating. 

Q. Where are your offices located? A. Rear of 3517-13th 
St., Northwest. 

Q. How long have you been employed by the 

274 Harry E. Nau Company? A. Twenty years. 

Q. What are your duties? A. Well, I am the book¬ 
keeper and secretary-treasurer of the corporation. 

*•**•••*•• 

276 Q. Now, Mr. Diegelmann, do you know the plain¬ 
tiff in this case? A. Yes, sir. 

Q. And when was it that you first had contact with him? 
A. At the time that he came to work for us. 

Q. Now, will you tell us when he came to work for 

vou? A. In June of 1937. 

* 


277 
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Q. And how long did he work for you? A. Roughly— 
roughly, a period of eight weeks. 

Q. And what type of work did he do while he was work¬ 
ing for your company? A. He was a journeyman plumber. 
Q. He was what? A. A journeyman plumber. 

Q. A journeyman plumber? A. That is right. 

Q. What was the reason for his leaving your company, 
if you recall? A. Lack of work. 

Q. Now, have you seen him since 1937 when he worked 
for your company? A. Yes, sir. 

Q. When was the next time you saw him after he left 
your employment? A. I would say during October or No¬ 
vember of 1952. I can’t be sure just what month it was. 

Q. And what was his condition at that time? A. Well, he 
was absolutely stone deaf, and all communications had to 
be written between the two of us. And he was in¬ 
quiring as to whether I had the records of the 
27S periods of his employment. 

Q. Now, did you see him at any time before 1952? 
A. Not that I can recall of. 

Q. You didn’t see him any time between 1937 and 1952? 
A. No, sir. 

Q. During that period of time, didn’t he come into your 
place and seek employment? 

• •***•**•• 

A. He could have; yes, sir. 

«•**#•**•• 

The Court: Don’t guess. If you have no recollection, 
sav so. 

The Witness: Well, I can’t say so. 

#•#*****•• 

Mr. Brick: Your Honor, may we approach the Bench be¬ 
fore I start this line of examination? 

The Court: Yes, sir. 

(Whereupon, the following colloquy ensued at the Bench, 
out of the hearing of the jury:) 
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Mr. Brick: I have been taken by surprise in this case, 
and I intend to show this to the witness. It is in 
279 his own handwriting. I want to see if it will not 
refresh his recollection. 

The Court: What are you doing,—announcing surprise, 
or do vou want to show him somethin" to refresh his recol- 

•> w* 

lection ? 

Mr. Brick: I want to show him something first to refresh 
his recollection. 

*•*##•#*•• 

250 The Court: Mr. Brick, while you are here.—I have 
been thinking about this case, of course. Do you 
contend that—maybe you haven’t made up your mind 

251 vet: if vou haven’t sav so—do vou contend that 
the event of 1950. where he had a fractured skull, was 

the proximate result of the 1947 accident? 

Mr. Brick: Xo, I do not. I don’t think so. I don’t want 
to be bound, but I am pretty sure. 

The Court: Your claim is that his hearing was either 
normal, or, at least, not greatly impaired before the event 

of 1947, and that thereafter- 

Mr. Brick: He was definitely deaf in one ear and almost 
deaf in the other. 

The Court: And almost deaf in the other, and you stop 
there ? 

Mr. Brick: That is right. 

The Court: I didn’t think you could very well con¬ 
tend— 

Mr. Brick: Both ears went out completely. 

The Court: —that the event of 1950 was the proximate 
result of the 1947 incident, because of the lapse of time, 
and also because of the intervening activities of the plain¬ 
tiff and his contributory negligence in respect of the event 
of 1950. 

Mr. Brick: As a matter of fact, I didn't raise the ques¬ 
tion of the event of 1950. Mr. Wilson is the one who did 
that. 
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282 The Court: I wondered if that was your contention. 
That was going through mv mind. 

Mr. Brick: I don’t think that is my broad conten¬ 
tion. 

The Court: You say that you are entitled to damages as 
of 1947 ? 

Mr. Brick: That is right. 

The Court: And for either aggravation of a pre-existing 
condition- 

Mr. Brick: Or primarily caused by the blow. 

The Court: Or if there wasn’t any pre-existing condition, 
damages occurring as the result of the blow? 

Mr. Brick: That is right. I think Your Honor states it 
correctly from my standpoint. 

The Court: I have not had the advantage of opening 
statements on the part of the defendants, but from cross- 
examination I gather that the issues are going to be, first 
—and if I am wrong I wish you would correct me— 
first, that no missle was projected by an act of an employee 
of the defendants which struck the plaintiff, but that if 
one was projected, that physical injury did not cause his 
condition. 

Mr. Wilson: You have stated it exactly. 

The Court: Is that what the issues are? 

Mr. Wilson: That is the same thing I intend to tell the 
jury. 

283 Mr. Wilson: We would say there was even a point 
before you began to analyze it, namely, that no missle 

hit this plaintiff, but if there was a missle, it was not a mis¬ 
sle of the defendants; even if he was hit by a missile, bis 
injuries did not flow therefrom. So we state it your way, 
but start a little earlier. 

The Court: Well, only one point, then, seems to be not in 
dispute, and that is that he is deaf. There isn’t any doubt 
of that? 

Mr. Brick: I don’t think so. 

Mr. Wilson: I wouldn’t make a binding statement to that 
effect. 
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The Court: I think he has physically demonstrated it. 
Otherwise, he would have to be an awfully good actor. 

Mr. Wilson: You understand I have certain feelings 
about the situation, but not ones I would want to be bound 
by. 

The Court: Perhaps we do not even have that undis¬ 
puted. 

Mr. Wilson: We have seen evidence in this Court room 
that we thought he heard things. 

The Court: Really? What I have seen has been just 
to the contrary. 

2S4 Mr. Wilson: We are not alone in that feeling. 

The Court: If he has had to have all that writing 
done unnecessarily, I think we have been fooled pretty 
badly. 

Mr. Brick: Then I have been fooled for about four or 
five years. 

The Court: Well, I just thought I would find out. 

Mr. Wilson: My thinking is practical about that. On the 
other hand, I am making all reservations. 

The Court: All right. We shall see what we shall see. 

(Whereupon, the following proceedings were had in the 
hearing of the jury:) 

The Court: Resume the stand, Mr. Diegelmann. 

By Mr. Brick: 

Q. Mr. Diegelmann, I hand you this paper, and ask you 
if it is in your handwriting? A. Yes. sir. 

Q. Would you read that, and see if it refreshes your 
recollection ? 

285 Bv Mr. Brick: 

* 

Q. Do you have a recollection about Mr. Kerlin at the 
present time? A. Yes, I do. 



Q. Now, will you toll us whether you actually saw Mr. 
Kerim any time between the years of 1939 and 1952, that 
you testified to a while ago? A. Well, to the best of my 
knowledge, yes. 

Q. Now, will you tell us when it was that you saw Kerlin 
after he left your employment in 1939? A. To the best 
of my knowledge I would say early in 1947. 

Q. All right. Now, tell us whether you had any conver¬ 
sation with him on that occasion? A. That, I couldn’t 
really answer, other than that he may have asked for a 
job. 

286 Q. You don’t recall the conversation that you had 
with him? A. No, sir. 

Q. Do you recall having talked to him at that time? A. 
Yes. 

Q. And did you have any difficulty carrying on a conver¬ 
sation when you talked to him? A. No. 

Q. You are positive about that? A. Positive of that. 

Q. Then when did you see him the next time? A. That 
was in 1952. 

Q. And what was his condition, as far as carrying on a 
conversation with you at that time? A. Very poor. 

Q. And how did you carry on the conversation? A. 
With pencil and paper. 

297 Mrs. Pauline Pumphrey 

was called as a witness for and on behalf of the Plaintiff 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
Bv Mr. Brick: 

Q. What is your full name? A. Pauline Pumphrey. 

Q. Now, in 1947 where were you living? A. 3422-13th 
Street, Northwest. 
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Q. And was your mother living there with you at that 
time.? A. That is right. 

Q. Did your mother run a rooming house there? A. Yes. 

Q. Tell the Court and Jury when the first time was that 
you saw Mr. Lloyd Kerlin? A. 'Well, I would say the first 
part, the early part of '47—1947. 

Q. And on what occasion did you see him? A. Well, he 
came to our house to rent a room. 

29S Q. And did you have any conversation with him 
at that time? A. Yes, I rented him a room. 

Q. And did you show him the room you were going to 
rent to him? A. Yes. 

Q. Did you have any difficulty in carrying on any con¬ 
versation with him at that time? A. Apparently not, no. 

Q. Xow, did you talk with him after he moved in? A. 
Oh, yes. 

Q. And how frequently would you see him after he moved 
in ? A. Well, I guess about twice a week, maybe. 

Q. Did you have any difficulty carrying on a conversa¬ 
tion so he could hear you ? A. Xo. 

Q. All right. Now, did there come a time when some¬ 
thing unusual happened to him? A. Yes, later on. 

Q. And can you tell us when that was? A. Well, that 
was the same year, the— 

Mr. Wilson: What was that answer? 

The Witness: The same year, the latter part. 

299 Q. (By Mr. Brick) When did you talk to him in 
1947, thereafter, that you noticed a changed in him? 
A. Well, some time after he came out of Casualty Hospital, 
I believe that was. 

Q. And what was his condition when you saw him after 
he had left Casualty Hospital? A. Well, it seemed as 
though you had to more or less holler at him at times— 
things you would try to tell him. 

Q. Could he hear you when you carried on a normal con¬ 
versation with him? A. Before, yes. 
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Q. I am talking about after he came out of Casualty 
Hospital. A. Well, it was quite difficult to carry on a con¬ 
versation with him after the hospital. 

Q. How long did he continue to live in the same house 
that you lived in? A. Well, I think up until 1948, 

300 the middle of 194S, I would say. 

Q. And did you carry on any conversations with 
him during the year of 1948? A. No, because it was quite 
difficult from then on to talk with him. 

Q. And did you notice whether his condition had im¬ 
proved or gotten worse in the time when you did attempt 
to talk to him? A. Well, yes. It came to the point wiiere 
you would have to holler everything you w-ould say to him. 

Q. Could he hear you readily if you hollered at him ? A. 
It seemed as though he w’ould hear a bit, though, if you 
would take the time, I mean, to take it up with him. 

• •#••••**• 

Cross-Examination 

By Mr. Wilson: 

301 Q. Your mother is now’ dead? A. Yes. 

302 . Q. And you collected the rent from him each week? 
A. Well, I, or mother, one. 

Q. Did your mother keep some sort of day book or rent 
book showing the receipt of rent? A. Yes. I referred to 
that book just not too long ago when I had a call 

303 from the P.E.P. Company. That w’as perhaps six 
months ago. 

Q. And in making reference to that book, is that how 
you satisfied your own mind that he came there around the 
first of February, 1947? A. Yes. When the P.E.P. Com¬ 
pany told me that was the time of year he came there, I 
said well, I wasn’t too sure about it. But then wffien I did 
look around and refer to some records that we did keep 
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there, then I did find that he did come there around that 
time. 

• •*••••*•• 

307 Q. He didn't take his meals at your mother’s 
home? A. Oh, yes, after he was hurt he had quite 

308 a few meals there. 

Q. Was that by becoming a boarder, or out of the 
kindness of your mother’s heart? A. That was the kind¬ 
ness of everybody there, I think. We sort of pitched in 
and helped out. I don’t think there was any more rent 
paid, either, after that, although he had promised to come 
back and pay that, but we never saw him again. 

• •#••••#*• 

Q. Maybe my phrasing misled you. I say after he came 
back from the hospital, and until he left, you have no recol¬ 
lection of his going out to work? A. Yes, I do. I think he 
answered quite a few advertisements in the paper, but 
something happened to all of them. They didn’t want him, 
and it just seemed like he didn't get any work from then on. 
• •*••••#•• 

309 Q. Did you ever see Mr. Kerlin in what appeared 
to you to be a drunken condition? A. Well, we both 

knew he drank, but it seemed as though he never bothered 
anyone. I guess the only person he hurt was himself. 

310 Q. Did you observe him in an excessively drunken 
condition at any time? A. No. 

• •#••••*•• 

Q. Now, my question was whether your mother put him 
out of the house because of his excessive drinking. A. 
Well, I asked him to leave myself. 

Q. On that account? A. Well, no. I had thought that 
we had taken care of him long enough. And then my mother 
was getting to be an invalid, too, and it was just getting 
to be a little bit too much. And we had taken care of him 
a long time. I thought we had definitely done our part. 
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Q. Then his drinking had nothing to do with that deter¬ 
mination on your part? A. Well, that helped, too, that 
drinking matter, too. I guess the drinking did. But he 
didn’t bother anyone. But along with that, and with the 
free room and board, I felt it was just too much, that 

311 his friends in Maryland could sort of maybe take 
care of him for a while. 

Q. Mrs. Pumphrey, isn’t it a fact that you saw him in a 
drunken condition on numerous occasions? A. I never saw 
him, I mean, out of the way, I mean where he would say 
anything, or where he was abrupt. He always went to his 
room and went to bed. 

Q. Yes, but in the various times that you saw him, didn’t 
you have a clear opinion that he was under the influence of 
whisk}’, of liquor? A. Oh, Yes. 

**#•*•**•• 

312 Q. Before he went to the hospital, did you have 
any conversations with Mr. Kerlin at all, except the 

contact of collecting the rent? A. No, I don’t think I had 
any—are you saying before, now, or after? 

Q. Yes, ma’am, before. A. No. It was just that he paid 
his rent, and there was nothing else to talk about. He didn’t 
cause us any trouble. He seemed to always want to help 
to do things, though, but— 

Q. Would you say before he went to the hospital you had 
as much as five minutes conversation with him at any time ? 
A. That is possible. 

Q. That you did? A. Yes, I think so. 

Q. More than once? A. I think he has been in our apart¬ 
ment. 

Q. You said that apparently he was able to hear you all 
right before he went to the hospital? A. Yes. 

313 Q. Did you emphasize or underscore “apparent¬ 
ly”? Do you have any mental reservation about 

your recollection of his hearing at that time? A. Well, it 
didn’t seem to be any problem. 


Q. Did you have any impression that he was even slightly 
hard of hearing before the accident? A. No. 

Q. Now, after the accident, you said that there was times 
he could hear better than other times? A. It seemed like 
that, yes. It seemed at times that he would make—he could 
tell what you were saying from the motion of your lips, 
but later on it seemed like you couldn't have a conversation 
with him whatsoever. 

Q. Did you ever have conversation with him by writing 
things out to him ? A. No, never had to do that. 

• • ••••••*« 

317 Mr. Brick: If Your Honor please, at this time I 
would like to introduce in evidence records of the 

"Washington Gas Light Company which we have subpoe¬ 
naed, and I would like these to be marked Plaintiff’s Ex¬ 
hibit No. 5. 

• • 

318 (Thereupon, records of the Washington Gas Light 
Company were received in evidence and marked 

Plaintiff's Exhibit No. 5.) 

• • •*••••*• 

Mr. Brick: If Your Honor please, I would like now to 
introduce records of the District of Columbia as Plaintiff’s 
Exhibit No. 6. 

• • *#•#••** 

319 (Thereupon, records of the District of Columbia 
were introduced in evidence and marked respectively, 

as Plaintiff's Exhibits 6, 6-A, and 6-B.) 

• • •#••••*• 

333 Mr. Brick: I am now going to read from Plain¬ 
tiff’s Exhibit No. 5. (Reads as follows:) 

“Service Record Washington Gas Light Company “Cut 
No. 4213 Service No. 37537 House No. 1202 “Street Name 
H. St. Town or area: Northeast. Reason for work: Ad- 
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vance of paving. Comb. Size” it has a check mark. “Full 
length” has a check mark. Service Installation Quantity P 
Total Footage 29 feet. Feet Main to Curb line 18 feet. Feet 
Curb or Property line to B. 0. Tee 11 feet. Size l- 1 //'. Size 
4" Kind Cl Location IS feet south of north curb. Remarks: 
Lowered 1" service and reconnected same to 4" C 1 

334 main with new l- 1 /*/'. Service Installation J. R. 
Alvey 10-9-47.” 

And on the back side it shows 1202 H Street, Northeast. I 
will pass it around so the jurors can see it, and continue 
reading from these others while they do that. 

“1200 H Street, Northeast.” They have all the same 
cut number, and service number. Advance of paving. 

“Service Installation Quantity P Total footage 28 feet. 
Feet Main to curb line: 18 feet. Feet curb or property line 
to B. O. Tee: 10 Size l- 1 //'. 

“Size 4” Kind Cl Location 18 feet south of north curb. 
Remarks: Lowered l- 1 //' service and reconnected same to 
4" C 1 main with new l- 1 //'. Also signed by J. R. Alvey 
10-9-47. And that shows the cut in front of 1200 H Street 
Northeast. (Exhibit shown to and examined by the jury.) 

Same cut number and service number, and it is House 
No. 1204 H Street, Northeast. Advance of paving. Comb, 
size is checked, and full length is checked, with pencil mark. 
(Reads:) 

“Service Installation Quantity P Total Footage 29 feet. 
Feet Main to Curb Line 18 feet. Feet Curb or Property 
Line to B. O. Tee: 11. Size 

“Size 4” Kind C 1 Location: 18 feet south of north curb. 
Remarks: Lower 1" service and reconnected same 

335 to 4" C 1 main with new l- 1 //'.” Also signed bv 
J. R. Alvey, 10-9-47. And it shows the cut in front 

of 1204 H Street, Northeast. 

• • • «••••*• 

“1206 H St. Advance of paving. Full length”—that is 
checked. Total footage 27 feet. Main to Curb, 18 feet. 
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Feet Curb or property line to B.O. Tee 9 feet. Size l- 1 /^". 
Main Size, 4" Kind Cl Location: IS feet south of north 
curb. Remarks: Lowered 1" service and reconnected same 
to 4" C 1 main with new 1-*4". Signed by J. R. Alvey. Shows 
the cut in front of 1206 H Street. 

• • **••••#• 

“120S H Street, Northeast. Advance of paving. “Comb. 
Size” checked. “Full length” checked. “Service Instal¬ 
lation Quantity P Total footage 2S feet. Feet main to curb 
IS feet. Feet curb or property line to B.O. Tee: 10 feet. 
Size 1-V 2 ". 

“Main Size 4” Kind C 1 Location IS feet south of north 
curb. Remarks: Lowered 1" service and reconnected same 
to 4" C 1 main with new I-I/ 2 ".” Signed by J. R. Alvey, 
10-9-47. That shows the cut in front of 120S H 
Street. * • * 

336 “1210 H Street, Northeast.” It has exactly the 
same things on the card, except it shows the cut in 

front of 1210 H Street, Northeast, and is also dated 10-9- 
47.” 

• • •*••••*• 

Mr. Brick: AVe have a yellow sheet: (Reads) “October 
9, 1947. Daily Time Card Transportation Equipment. 
Start 7:30 A.M. Stop 4:00 P.M. Total Hours 8. Replacing 
1" services with l- 1 /*" 1200 Block H Street, Northeast. Ac. 
count No. 1V-365-104. I.R. No. 4733. Payroll Sec- 

337 tion. Department Head Approval” looks like W.E.N. 
And it is signed by John R. Alvey, Employee’s Sign¬ 
ature. And in the upper left hand corner it has “Dodge 
WD-21 258 Canopy-47 Street Department.” 

(Exhibit card shown to and examined by the jury.) 

Here is another card, 257. In the left hand upper corner 
it has “Dodge TVFM-37 C.O.E.-47 Compressor ir514 Street 
Department. (Reads as follows:) 

“October 9, 1947. Daily Time Card Transportation 
Equipment. Start: 7:30 a.m. Stop 4:00 P.M. Total Hours 
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S. Replacing 1" service with 1200 block H Street, 

Northeast, Account No. AY-365-104 I.R. No. 4733. Payroll 
Section. AY. E. N. Department Head Approval; H. D. Smith 
Employee’s signature. 

• # 

Yellow card, 25. On the left hand side it has: “Dodge 
C.O.E. A"AI37 (I-V 2 ) Compressor #503 Street Department. 
October 9, 1947. Daily Time Card Transportation Equip¬ 
ment. Start: 7:30 A.AI. Stop: 4:00 P.M. Total Hours 8. 

“Corking leaking joints, advance of paving Intersection 
7th and H St. N. E. 

“Replacing 1" service with l-*4", 1200 block H 
33S Street, N. E.” For the first item, account AA r -773- 
105, and for H Street, AY-365-104. I.R. No. 4733. 
Then it has 4 hours at 7th and H, and 4 hours in the 1200 
block of H Street. AW E. N., Department Head Approval; 
Joseph M. Hany, Employee’s signature. 

(Exhibit card given to and examined by the jury.) 
Yellow card No. 503. In the left hand corner: “Inger- 
soll Rand 105 Air Compressor Truck No. 25 Street Depart¬ 
ment. October 9, 1947. Daily Time card Transportation 
Equipment. Start: S:00 A.AI. Stop: 3:30 P.AI. Total hours 
6-V2. 

“Corking leaking joints advance of paving, Intersection 
7th and H Sts., N. E. 

“Replacing 1" service with 1-Ms"—1200 Block H Street, 
N. E. 

“Account No. AY-773-105. AY-365-104. I.R. No. 4733.” For 
7th and H it has 3 hours; for 1200 block of H Street, 3-% 
hours. 

AY.E.N., Department Head Approval Joseph M. Hany, Em¬ 
ployee’s signature.” 

(Exhibit card shown to and examined by the jury.) 

Mr. Brick: Now, I have the daily time sheet for October 
9, 1947, which is Gang No. 33, and it has— 

The Court: This is a Gas Company record? 
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Mr. Brick: All these are Gas Company records, if Your 
Honor please. It has 3 lines of different work. The 

339 first line: “Replacing 1" services with l-}4" 1200 
Block H Street, Northeast. # * # 

• • •#••••*• 

340 This is daily time sheet of gang 33, October 9, 
1947. “Replacing 1" services with l- 1 //' 1200 Block 

H Street, Northeast. 

This lists seven men, and all seven of them started to 
work at 7:30 that morning and worked until 12:00; took 
time out for lunch: came back at 12:30 and continued work 
until four o'clock, and it has over here the different gangs 
thev came from. 

341 The next sheet is gang No. 33, October 9. 1947. It 
has the names of seven laborers, including Mr. Alvey. 

And it has the Social Security number of each man, and 
each one of them started to work at 7.:30, worked until 
twelve, took time out for lunch, went back at 12:30 and 
worked until 4:00. This was signed John R. Alvey, ap¬ 
proved, C.F. Approved: E. N. 

The next sheet is also Gang No. 33, date: October 9,1947. 
It has: “Replacing 1" services with 1-M>", 1200 block H 
Street, Northeast" and “Abandon 1" and l- 1 //' sendees, 
1200 Block H Street, Northeast." It has Account Number 
for each one of those, and it shows ten laborers with their 
Social Security numbers; each one going to work at 7:30, 
working to twelve: taking time out for meal; coming back 
at 12:30 and working to four. 

That is also signed by John R. Alvey, approved C.F., 
and W.E.N. 

* • •••••••• 

345 Mr. Brick: Now, if Your Honor please, I have the 
deposition of Doctor Aram Glorig, Jr., which I would 
like to read. # * * 

* • •••••••« 
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355 (Thereupon, the deposition was read, as follows, 
Mr. Brick reading the questions, and Mr. Intrater 

reading the answers:) 

“Thereupon 

Dr. Aram Glorig, Jr. 

was called as a witness on behalf of plaintiff, and after hav¬ 
ing been first dulv sworn bv the notary was examined and 
testified as follows: 

“Direct Examination 

“Bv Miss Warren: 

w 

“Q. Dr. Glorig, what is your full name, please, sir? A. 
Aram Glorig. 

• * • #•***#• 

“Q. You are a practicing physician, are you, Doctor? A. 
Yes. 

4 ‘ Q. How long have you been practicing, sir ? A. I have 
been out of medical school since 1937; four years of hos¬ 
pital training; about a year of practice; four years in the 
Army, and practicing since then, since March of 1946. 

“Q. Where are you practing now, Doctor? A. 

356 I am on full time with the Department of the Army, 
and my office is at the Walter Reed Army Hospital 

in Washington, D. C. I am director of the Otology and 
Speech Correction Center. By way of explanation, this is 
a hearing center for the rehabilitation of individuals with 
a hearing loss. 

• • •*••*•*• 

“Q. Do you specialize in any particular field of Medicine, 
Doctor? A. Yes. I am certified bv the American Board 
of Otolaryngology in the speciality of otolarynology, and 
I have further specialized in otology. 
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“Q. Doctor, will you briefly summarize for us your ex¬ 
perience and background in that field? A. Well, I have had 
four years of hospital training, four years of residence—” 

• • •*••••*• 

‘‘The Witness: I graduated from the College of Medical 
Evangelists, a recognized medical school, in Los Angeles, 
California, in 1937. 

357 “Then I spent a year interning, a rotating intern¬ 
ship, at Lawrence Memorial Hospital, New London, 
Connecticut. 

“I then went to the Willard Parker Hospital in New 
York City for a year and a half, and from there to the 
Henrietta Eggleston Hospital in Atlanta, Georgia. 

“From there I was made assistant professor of ear, nose, 
and throat at the University of Emory, in Atlanta, Georgia. 
On Mav 2. 1942, I was called into the Armv. 

“For the first three months I was assistant chief of ear, 
nose, and throat at Lawson General Hospital, Atlanta, 
Georgia. I was then sent overseas as chief of ear, nose, 
and throat in the 49tli Station Hospital, where I remained 
until July of 1945. Two years previous to this the hos¬ 
pital had been made into an acting general hospital. 

“In July, 1945, I was sent to the 7th General Hospital 
as chief of ear, nose, and throat, stationed there about six 
months, and was transferred overseas to Berlin, Germany, 
where I was chief of ear, nose, and throat at the 101st Gen¬ 
eral Hospital. 

“I returned from overseas in December of 1945, and in 
March of 1946 I was made assistant professor of ear, nose, 
and throat at Yale University, where I stayed for a year, 
then came to Washington as chief of otology and speech 
correction for the Veterans Administration and the Army. 

“I have been in that position ever since, until the 
35S 30th of July, when I was transferred for pay pur¬ 
poses only to the Department of the Army, but I 
still maintain the same position in relation to the two 
services. 
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“Any further qualifications? I am consultant to a dozen 
other places, and so on and so forth. 

“Q. Can you name a few of them? A. Consultant to the 
U. S. Public Health; consultant to the Civil Aeronautics 
Administration; consultant to the Navy and the Air Force. 
• • *#••***• 

“A. (Interposing:) I do not receive any pay because of 

my full-time position with the Government, but I am a 

named consultant, on the register as such, and if I am sent 

anywhere for any of these services I receive per diem and 

travel onlv. I do not receive anv fee. 

* » 

“I am also a member of many societies, if you want those. 

• • ***#••** 

“A. I am a member of the American Acoustical Society; 
a member of the "Washington Audio Society; I am a member 
of the American Academy of Otolaryngology: I am a 
359 member of the Committee on Conservation of Hear¬ 
ing, which is made up of doctors from this society; 
also a member of the subcommittee from the main commit¬ 
tee on noise in industry. 

“I am a member of the American Speech and Hearing 
Association. I am a member of the American Federation 
for the Advancement of Clinical Research. I am a member 
of the committee of the American Standards Association, 
which deals with acoustical terminology and measurements. 
“Is that enough? 

“Q. Doctor, are you a member of the District Medical 
Society? A. I am a member of the District Medical So¬ 
ciety, and licensed both in the District and in the State of 
Maryland. 

• • •#••••** 

“Q. "Where did you take your State board? A. I had a 
national board, and I had my licenses in Connecticut, Mary¬ 
land and the District by reciprocation. 

• • •*•••••• 
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“Q. Where is the national board? A. The national board 
is a group of examiners who examine men that apply for 
national certificates, and they have their office in Phila¬ 
delphia. 

“Q. Is it accredited in every State? A. It is accredited 
in every State but Florida and Arkansas, or some place 
like that. 

360 “Q. Specifically is it accredited in the District of 
Columbia ? A. That is right, sir. That is the way I 

received my license. 

“Q. What States are you licensed in, Doctor ? A. Con¬ 
necticut. Maryland and the District of Columbia. 

“Q. How old are you? A. 46. I was born June S, 1906. 

• • •*••••#* 

“Q. Have you written any articles which have been pub¬ 
lished on the subject of hearing? A. Quite a few, yes. 

*• »#•##•*# 

361 “A. I have written several articles on the affect of 
of some of these new drugs which are being used to 

treat tuberculosis, and their effects on the ear. I am con¬ 
sidered an authority on the subject—as a matter of fact, a 
final authority on that particular subject, so much so that 
I was asked to write a chapter in a recent book that was 
written by a couple of doctors in Toronto, Canada, on that 
subject. 

“Q. Where is this published? Is it in a separate publi¬ 
cation, or in some periodical? A. Xo, it is published in the 
American Annals of Otology, and also published in a book 
which is called “Recent Advances in Otolaryngology.” I 
think Grune and Stratton are the publishers: I am not cer¬ 
tain, but I think they are the publishers. 

“Q. Any other more elaborate treatises? A. I think 
that one of the most important ones in relation to this was 
the article that I wrote on “Testing Hearing in Conver¬ 
sational Voice,” which appeared in the same journal, the 
Annals of Otology. 
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“I have written— 

“Q. Approximately what year was that published? A. 
That was published in 1947. 

“Q. These annals are published quarterly, and bound? 

• • ******** 

362 ‘‘The Witness: Another article which I have writ¬ 
ten, which has not appeared in print yet but which 

is being put into the form of an encyclopedia being brought 
out by the Professor of Otolaryngology at the University 
of Pennsylvania is called “The Encyclopedia of the Deaf¬ 
ened,” and it is a chapter in this encyclopedia. 

“In this same encyclopedia will appear a glossary of the 
terms used in this field: that will appear in the same set of 
books, in the volume on otology. 

“I was asked to go to Stockholm, Sweden, two years ago 
to conduct a course in that field for two hundred and fifty 
some of the doctors from all over the world. I have been 
asked to go to Amsterdam, Sweden, next June to carry on 
a similar type of course, and later on in July or August to 
go to the State of Maine, to also do the same thing. 

• • ******** 

363 “Q. Dr. Glorig, did you ever have occasion to see 
and examine the plaintiff in this case, Lloyd Kerlin, 

who is sitting over there? A. Yes, I have, on three separate 
occasions. 

“Q. When did you first see him? A. The first time I 
saw* him was approximately around the ISth or 19th of 
Februarv in 1951. He was sent out to the hearing center 
at Walter Reed as a patient from the District Vocation and 
Rehabilitation Department. 

“At that time— 

“Q. Will you describe the type of examination you made 
of him at that time? 

“Mr. Wilson: Could we get these three dates fixed? 
“Miss Warren: Do you want all the dates first? 

“Mr. Wilson Yes. I think w*e can then follow* it 

364 better. 
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‘‘Tlie 'Witness: Do you want the next time? 

“Mr. Wilson: Yes. 

“A. That was approximately the 1st of October of this 
year:”— 

The Court: What year is this year? 

Mr. Intrater: That was 1952, I believe. 

»• •#••••*• 

“The Witness: The first time I saw him was at Walter 
Reed, and at that time we did not do an examination, be¬ 
cause the examination would have required considerable 
time, and I merely took a history from the patient as to 
what his trouble was and why he had been sent out there.” 
• * • *#•••*• 

“By Miss Warren: 

“Q. Dr. Glorig, when did you make your examination of 
the patient, sir? A. The first real physical examination I 
made of the patient was on the 23rd of October. This was 
the third time I saw the man. 

365 “Q. Will you describe the type of examination 

that you made, sir? A. I was interested in two 
things—Did he have a hearing loss, and how much? And, 
what had happened to his labyrinth? 

“I examined him by testing him with speech over a con¬ 
trolled electrical system, which is the accepted means of 
examining hearing loss by speech methods. My system is 
capable of producing approximately 100 decibels. This is 
louder than one can shout with your voice, and I had him 
in a situation at first which was some 5 to 6 feet from the 
speaker, at which distance we get approximatelv 95 to 100 
DBs of output. 

“We increased his DB output considerably by placing 
him with his ear up against the speaker, and because of the 
nearness I am sure we would get in the neighborhood of 
110 decibles, which is louder than any equipment that is 
available for general use. 
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“At this point he showed no sign of any hearing. I talked 
with him for about an hour—as a matter of fact, it was an 
hour and and a half or two hours—at this same time, trying 
to determine whether or not this was an actual hearing loss. 
I am well satisfied in my own mind and by my tests that the 
man does have a complete loss of hearing. 

“I further tested him for his labyrinthine re- 

366 spouse, which is closely related to hearing and in 
cases of total deafness of this type is many times 

effective, also. 

“I found, after stimulating his labyrinths by injecting 
100 cubic centimeters of ice water into each ear, that he 
had no response whatever to this type of test. Such a test 
ordinarily produces severe reactions in individuals who 
have normal labyrinthine reactions, such as vomiting, nau¬ 
sea and dizziness, and particularly a movement of the eyes 
called nystagmus. There was not the slightest sign of ny¬ 
stagmus or of any discomfort on the part of the patient ex¬ 
cept that experienced by the cold water in the ear. 

“The physical examination of his ears showed no signifi¬ 
cant abnormality of the drums, except a slight thickening of 
the drum membranes which go along with a man of his age. 

“His nose appeared to be essentially negative. He had 
adequate breathing space; no disease found. And the same 
was true of his mouth and throat. 

“I found no evidence of a closure of the Eustachian 
tubes. He seemed to be able to adequately ventilate his 
middle ear by holding his nose and blowing up his cheeks, 
which caused an increase in pressure, and any normal in¬ 
dividual produces a change in the location of the drum. 
This occurred normally in this man. 

“That was the end of my physical examination. 

367 On taking a history of him—should I go on with 
this? 

“Miss Warren: Please. 

“A. I questioned him carefully about any diseases or ill¬ 
nesses 'which he had during his lifetime, and elicited no 
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storv of anv severe illnesses which might be related to 
• * ^ 

deafness of this kind.’’ 

• • *#••••*• 

* * * I questioned him about his family history, and got 
no storv of anv deafness in the familv, and finallv came 
down to the cause of his present illness today. 

‘‘I asked him what he thought the cause of his deafness 
was, or what did he relate his deafness to, and when had 
his deafness started, and many questions of that kind, and 
got the answer that he was perfectly all right as far as any 
hearing loss or dizziness or staggering was concerned up 
until October of 1947. 

“Upon further questioning as to what happened in 
36S 1947, I received a history that he had been struck on 

the left side of the head by a flying object which came 
from the direction of a location where some men were work¬ 
ing with a pick axe or a sledge or some kind of an instru¬ 
ment by which they were breaking up stones. 

“He stated that he felt a blow from this object; did not 
see it; did not know what it was, but grabbed the side of 
his head and realized that his ear or some part of that part 
of his head was bleeding. Then he seemed to go into what 
he called a sort of unconsciousness, and the next thing he 
knew, he came to in a hospital and since that date he has 
had difficulty hearing, at first difficulty in the left ear and 
only partly in the right ear. 

“Then he said that two years ago, while walking, he 
suddenly got a sort of a dizzy, fainting spell, and fell back¬ 
wards, striking his head against the pavement, at which 
time he was taken to a hospital in a sort of a semi-conscious 
state, according to his history, and when he came to, as to 
where he was or what had happened, he noticed that his 
right ear was completely deaf or, as far as he could elicit, 
he had no hearing in the right ear. 

“As to both the times he was in the hospital, he stated 
that the first time he was in for 8 to 10 days or thereabouts, 
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and the next time, which was two years ago, it was in the 
neighborhood of 4 or 5 days, something like that. 

369 “I neglected to state in my recounting of my 
physical examination that I had examined him fur¬ 
ther for his loss of balance. In studying his walk, which 
I am supposed to be an authority on as far as the labyrinth 
is concerned, I noticed that he has a very wide base; he 
keeps his legs or feet apart to establish better balance, and 
that when his eyes are closed it is almost impossible for 
him to walk at all. 

“I noticed this, and questioned him further about what 
happens in the darkness, and I found that he has a great 
deal of difficulty when trying to walk in darkness, and know¬ 
ing that in order to maintain balance—do you want me to 
go into the technical part of this thing? 

“Miss Warren: Please, sir. 

“The Witness (continuing)—We must have two parts 
of a triangular system. This system includes the eyes the 
kinesthetic sense of the joints in muscles, and the laby¬ 
rinth. Since this man’s labyrinth was completely out so 
far as any response was concerned, he must necessarily 
then receive his balance from the other two systems. 

“In an examination of his eyes, which was a gross exami¬ 
nation, I discovered that he has quite poor vision. This 
means that the man has left only the muscular sense which 
operates at top efficiency and therefore he would 

370 necessarily have considerable trouble maintaining 
his balance. 

“I can demonstrate that very well right here, if you wish 
to see it. 

• • •*••••*• 

371 Mr. Brick: (Resumes reading deposition:) 

“Q. Doctor, prior to this demonstration had you 
completed your statement as to your examination and ob¬ 
servation? A. I think so. I have not given any conclu¬ 
sions yet; but that is where we stand. 
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“Q. Doctor, can you state wliat your conclusions are 
from the examination and observation that you made, sir? 

#• ##•••♦#• 

“A. My conclusions, based on past experience and kowledge 
of cases such as this, were from my physical examination 
and the history taken from the patient that the patient is 
deaf bilaterally to a very severe degree, that he has 
372 no labyrinthine response to physical examination, 
and because of his positive Romberg and positive 
walking tests his labyrinths are not functioning. 

“As to the cause of this deafness and lack of labyrin¬ 
thine function, I concluded that since I could elicit no his¬ 
tory of disease of the nature which would cause such a loss 
of hearing, or loss of labyrinth prior to October, 1947, or 
subsequently, that by a process of elimination there was 
no other alternative that I could arrive at except that the 
man suffered the defect from the injury which occurred to 
him in October, 1947. 

“It has been clearly demonstrated both by case histories 
and by animal experiment that blows to the head severe 
enough to knock a man down and cause a fracture of the 
zygoma on the opposite side, as was attested to by previous 
hospital records, such blows can cause a hearing loss and 
a loss of labyrinthine function even in the absence of skull 
fractures through the petrous tip of the temporal bone. 

• ••*••#•#• 

374 “Q. Can you state from your examination of the 

plaintiff whether or not he was malingering or faking 

the condition which vou found? A. Definitely. In mv 

• • •> 

opinion, from the presence of the disfunction of the labv- 
inths, which disfunction it is impossible to simulate, and be¬ 
cause of my examination of the man and my past exper¬ 
ience with the problem of malingering, I would be willing 
to say that he is not malingering. 

“Q. Doctor, is it possible for a person to malinger or 
fake the labyrinthine condition that you found in this man 
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in your examination? A. It is not possible. In fact, I just 
stated so in my answer. 

“Q. Doctor, will you state what are the causes of the 
condition which you found in this man, the deafness and 
the labyrinthine defect—what can cause that condition, 
sir?” 

375 “A. Deafness of such a profound nature and of 
apparently such a sudden onset, and a labyrinthine 

function of such a profound nature and apparently of such 
sudden onset can be caused in 99 out of 100 cases by some 
sudden type of pathology which occurs in the inner ear. 
Such pathology comes usually in 99 out of 100 cases from 
sudden hemorrhage into the inner ear. This sudden hemor¬ 
rhage is usually due to a condition which can be discovered 
in other portions of the body. 

‘‘In other words, there are other evidences of such a dis¬ 
ease being present in the individual, such as anemia, leu¬ 
kemia, extremely high blood pressure, severe kidney dis¬ 
ease, severe infection, severe avitaminosis, and some sort 
of injury, whether accidental or purposeful. 
*•••••#•#• 

376 “Q. Doctor, is this man deaf in one ear or both 
ears?” 

• ••••#*••• 

“A. The man is deaf in both ears. 

“Q. Is there any treatment that can be given to this man, 
Doctor to help his condition in any way? A. No, neither 
medical nor surgical. 

“Q. How long will this condition continue, Doctor? A. 
Until this man is six feet under the earth. 

“Q. You have described talking to the man, Doctor. Did 
vou actuallv talk to the man, or did vou write? A. If I 
expected any correct answers, I had to write. I was hop- 
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ins: that the man would be able to read lips, but he does not 
do this to any significant degree.” 

• •••••*•#• 

377 “Q. Doctor, I will ask you again, did you talk to 

the man, or did you write your questions to him, 
sir? A. I did both, talking and writing.” 

• •••••#••• 

‘‘Cross Examination 
“By Mr. 'Wilson: 

“Q. Dr. Glorig, in connection with the examination of 
Mr. Kerlin. did you take or procure the taking of any X- 
rays? A. Xot my own: no, sir. 

“Q. Did you read some x-rays ? A. Only the reports of 
other physicians. 

“Q. Do you remember whose reports you read in con¬ 
nection with the x-rays? A. I remember reading 
37S reports from Doctors, Fulcher, Fisher and Gallagher. 

“Q. Did you find any evidence of a fracture of the 
skull in any x-ray pictures or any reports of the physi¬ 
cians? A. Xot of the skull proper, but of the right zygo¬ 
matic arch. 

“Q. Medically speaking, do you include the zygomatic 
arches under the term ‘skull’? A. If you refer to the skull 
as a calvarium, no. If you refer to the skull as complete, 
vou might include the zvgomatic arch. 

“Q. Do you recall the name of the hospital that the 
plaintiff informed you he went to two years ago at the time 
when while walking he got dizzy? A. He said that he was 
at Gallinger Hospital. 

“Q. Did you ask the plaintiff whether he suffered from 
any deafness prior to the event of October, 1947? A. I 
did yes. 

“Q. What response did he give you? A. He said that 
he had no knowledge of any loss of hearing prior to that 
time. 
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“Q. Is that one of the premises for your testimony and 
conclusions, that fact? A. Yes. 

“Q. Is it an important premise? A. Important 

379 to a degree, yes. Can I explain this or not? 

“Q. I will ask the questions. 

You testified that blows to the head could cause a hear¬ 
ing loss. Do you mean by the phrase “hearing loss” bi¬ 
lateral deafness? A. In this case, yes. 

“Q. By the phrase “bilateral deafness,” do you mean 
total deafness? A. Xot necessarily, no. 

“Q. By the use of the phrase ‘hearing loss’ do you mean 
total deafness? A. No, sir. 

“Q. Do you have an opinion as to whether a trauma may 
cause total deafness ? A. I do. 

“Q. 'What is your opinion? A. It can. 

“Q. Have you an opinion as to whether a trauma can 
cause total bilateral deafness? A. I do. 

“Q. What is your opinion about that? A. It can. 

“Q. I take it you mean that the person involved may 
continue to live? A. Yes, sir, I do. 

380 “Q. Have you an opinion as to whether the events 
of October 7 or 9, whatever the date was, 1947, as 

described to you, could have caused an immediate total bi¬ 
lateral deafness? A. I do. 

“Q. What is it? A. It could have. 

“Q. You say that you have an opinion that the plaintiff 
has been totally deaf more than two years. Can you state 
how manv vears he has been totallv deaf? A. I cannot. 

• k * 

“Q. Can you state how many years he has been parti- 
allv deaf? A. From historv onlv. 

• w * 

“Q. Upon the question as to whether the plaintiff in¬ 
formed you that he had no deafness prior to the events of 
October, 1947, did you propound that question in writing or 
did you state it orally? A. In writing. 

“Q. Substaniallv what were the words and the response 
of the plaintiff? A. I asked the patient did he have any 
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knowledge of a hearing loss prior to October 9, 1947. His 
response was that he had had no difficulty with his hearing. 
• •••••*•*• 

382 ‘‘Redirect Examination 

“Bv Miss Warren: 

V 

“Q. Dr. Glorig, you stated that an important premise 
in your opinion in this case was the statement of Lloyd 
Kerlin to you that he had had no hearing difficulty prior to 
October 9, 1947. You wanted to elaborate on that. Will you 
do so now? A. In my answer I said important to a degree. 
By that I meant that a man of his age and of his occupa¬ 
tion might have had a slight hearing loss which could be 
demonstrated by merely taking tests but which would be 
unknown to him, but that any loss such as he sustains now 
he could not have had without some knowledge. 
«#•#••#•*• 

383 Mr. Brick: If Your Honor please, I would like to 
reserve the rest of this deposition for rebuttal. 

The Court: Very well. 

Mr. Brick: Oh, yes, I want to get two or three of the 
interrogatories in. 

• •••••*•#• 

3S4 Mr. Brick: * * * The first Interrogatory is 1-A 
and reads: 

“Was any work being performed by or on behalf of your 
corporation in the vicinity of 12tli and H Streets, North¬ 
east, in the District of Columbia, on October 9,1947 V 9 
Before he reads that, if Your Honor please, at pre-trial 
all parties agreed that in the vicinity of 12th and H Streets, 
Northeast, meant from 1210 H Street to 1200 H Street. 
Northeast, and that entire intersection at 12th and H 
Streets. 

Mr. Wilson: In other words, looking toward the Union 
Station from 1210 to the far curb of 12th Street, so that 



the whole 12th Street intersection was included in “the 
vicinitv.” 

The Court: All right. You mean the whole street, H 
Street, between 1210 and 1200 was included in the expres¬ 
sion: “in the vicinity”? 

Mr. Wilson: Yes, but I state it a little different, Your 
Honor. If you were standing at 1210 H Street and 

385 looking west toward the Union Station, this imagi¬ 
nary line of the vicinity would go on up to the inter¬ 
section of 12 and H to the western curb line of 12th Street, 
so that it would include the whole intersection of 12th and 
H, and five or six stores down H Street toward the east. 

The Court: I see. 

Mr. Brick: Now, will you read the answer to that ques¬ 
tion by the Washington Gas Light Company ? 

Mr. Intrater: (Reading) “Yes.” 

Mr. Brick: (Reading as follows:) 

“b) If so, please describe the nature of said work and 
the names and present addresses of the employees perform¬ 
ing same. 

Mr. Intrater: (Reads, as follows:) 

“b) Replacing, lowering, clearing, and abandoning gas 
services and repairing street cuts. The names and last 
known addresses, according to the records of Defendant, 
Washington Gas Light Company, of the employees who 
performed this work are as follows: 

Name Address 

John R. Alvey—59 Randal Road, Suitland, Md. 

Robert Gaskins—2626 Eye Street, N. W. 

Jessie Jackson—1644-4th Street, N. W. 

Ernest D. Williams—1024 N. Capitol Street 

Wilson Woodson—724-49th Street, N. E. 

386 H. D. Smith—1380 H Streets, N. E. 

William H. Andrews—2208 H Street, N. E. 

Q. E. Childress—5035 Meade Street, N. E. 

John E. Kendall—65-54tli Street, S. E. 
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Harry Rhodes—909-4th Street, X. E. 

Joseph W. M. Thomas—520-6th Street, N. E. 

James Brooks—604-M Street, S. E. 

V. L. 'Williams—2422 X Street, X. W. Apt. 1 
Malaclii Thompkins—526 You Street, X. W. 

George M. Butler—1209 Foote Street, X. E., Apt. 2 
Henry Crank—726 F Street, X. E. 

W. W. Brown—144 0 Street, X. W. 

Joseph M. Harry—753-51st Street S. E., Apt. 2 
Charles S. Tebbs, Jr.—1703 Lang Place, X. E. 

Joe Barkley—1231 Oates Street, X. E. 

Charles J. Downs—1031-65th Ave., X. E., Cedar Heights, 
Maryland 

P. J. Morgan—23 Hanover Street, X. W. 

George R. Jenkins (carried 

Geo. J. Jenkins on time slit.—1520-10th Street, X. W. 
Arthur X. Hall—1502-59th Avenue, S. E. 

Wilson Leggett—1757 Staunton Terrace, S. E. 

E. J. Holland—1340 Harrison Avenue, S. E. 

James Hardy—5325 B Street, S. E. 

Otis M. Miser—217 E Street, X. W., Apt. 201 
Tommy D. Gist—107-12th Street, S. E. 

3S7 George H. Catlett—900 S Street, X. W. 

Claude Odems—719-26th Street, X. W. 

W. R. Fitzgerald—902 Patton Drive, Silver Spring, Md. 
Mr. Brick: (Reading, as follows:) 

“2. Were any agents, servants or employees of your 
corporation making any excavations or doing any digging 
in the vicinity of 12th and H Street, X. E., in the District 
of Columbia on October 9, 1947 ?” 

And, of course, the meaning of “the vicinity” is the mean¬ 
ing Mr. Wilson and I have agree upon. 

Mr. Intrater: (Reads:) A. Yes.” 

Mr. Brick: (Reads, as follows:) 

“4. Was your corporation engaged in any work inci¬ 
dental to, in connection with, or necessitated by, the widen- 
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mg of H. Street, in the vicinity of its intersection with 12th 
Street, X. E., in the District of Columbia, on or about 
October 9, 1947?”. 

Mr. Intrater: (Reads:) A. Yes.” 

#***•*#•#* 

392 (Motion for A Directed Verdict on Behalf of 
The Defendant, Government of The District of 
Columbia:) 

Mr. Gasch: Mention was made of the doctrine of res ipsa 
loquitur, but it was not claimed, nor has there been any 
evidence that the District or anybody employed by the Dis¬ 
trict, or for whom the District is responsible, caused this 
stone to be set in motion, which stone, they claim, caused 
injury to the plaintiff. 

400 Mr. Gasch: * * * We had occasion to review the 
case on res ipsa loquitur at that time, and we found 
that res ipsa loquitur as a doctrine is entirely inconsistent 
with the obligation that the city owes pedestrians to main¬ 
tain the streets in a reasonably safe condition, because, as 
an integral part of that doctrine there is the question of 
notice. The city just is not liable for any condition that may 
exist in the street that may cause injury, unless it has ac¬ 
tual or constructive notice. 

• •••#••••* 

I respectfully submit that in this case there is no proof 
of notice, no proof of negligence on our part. And I fur¬ 
ther respectfully submit that the doctrine of res ipsa loqui¬ 
tur does not apply to municipal corporations in cir- 
404 cumstances such as this case presents. 

For all these reasons, I submit to Your Honor that 
the cause should be dismissed as to the District. 
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40S Motion for Directed Verdict in Behalf of De¬ 
fendant, Washington Gas Light Company: 

Mr. Wilson: If your Honor please, \ve contend that there 
has been a failure of proof here to connect up the Defend¬ 
ant, Washington Gas Light Company, in this case, and that 
res ipsa loquitur does not apply if there is a failure of proof 
and the inference does not apply. Therefore, we should 
have a directed verdict, as well. 

410 * * * But what has happened here is a very unique 

twist in the plaintiff's case, that I am sure the plain¬ 
tiff has never appreciated. The plaintiff has dropped some 
defendants which he must have thought originallv were ac- 
tive in this area. He has offered no evidence against the 
District of Columbia of work activitv, so that he comes 
before Your Honor, the plaintiff does, with proof in the 
plaintiff's case of several entities working in the street, 
and utterly no evidence that the Gas Company was the en¬ 
tity that was picking. 

»•••#••••• 

412 * * * If there is a plurality of agencies in that field, 

then the plaintiff must exclude, unless you have posi¬ 
tive proof that the Gas Company was picking. 

• •♦•#••••* 

416 Is it going to be that if four agencies are in the 
accident area, that just because there is proof posi¬ 
tive of one agency being in the accident area, that that 
makes out a prima facie case against that agency if it 
doesn't come to the point of showing the source of the 
impact ? 

Why, the plaintiff’s case here has utterly failed, because 
Mr. Brick—and it is as simple as A, B, C, should have, 
after he dismissed his case against B. Frank Joy, after he 
dismissed his case against Pepco, after he abandoned the 
idea of work activity on the part of the District of Columbia 


in that area, just Mr. Gasch pointed out to you the plaintiff 
abandoned them in the course of trial, he should have called 
each one of those concerns. 

• •••*••••# 

417 And then what would have happened? Six agen¬ 
cies were in that area, and live of them in the plain¬ 
tiff’s case would have stood up and been counted, and said 
“We weren’t there.” And then the poor Gas Company, on 
its own admission of being there, would have left you in a 
much clearer position. Although T say even then on the 
evidence it isn’t clear, because the only man who has testi¬ 
fied here—Forame—doesn’t know whether there was anv 
picking at all, or doesn’t know whether it was tamping, 
and he doesn’t know whether the stone came from a Gas 
Company hole, and he doesn’t know these were Gas Com¬ 
pany employees. And there is why this case is so thin that 
it wouldn’t even support the weight of a spider in estab¬ 
lishing the most meagre prima facie case against the Gas 
Company. 

• •****••*• 

41S Now, you can’t get the Gas Company in this case 
on the basis of res ipsa loquitur, and I don’t see why 
I should shadow-box that until I hear from Mr. Brick. This 

is not a res ipsa case—this is not a res ipsa case. 

• •*****•#• 

The Court: I think from the evidence I can reasonably 
infer it was your pick, that it was in your exclusive posses¬ 
sion, and that in the ordinary course of events in the exer¬ 
cise of reasonable care it would not have happened. 

Mr. Wilson: Then you are not arguing res ipsa loquitur. 
The Court: That is exactly what I am speaking of. 

Mr. Wilson: You are arguing a prima facie case against 
me. 

The Court: No. Tt is for the Court to determine a mixed 
question of law and fact, whether res ipsa applies as T un¬ 
derstand it. 


Mr. Wilson: The answer you just gave me is not 

420 the application of the res ipsa loquitur doctrine, or 
the basis for it. It is the statement of a prima facie 

case against us. 

The Court: The Court has to determine those facts be¬ 
fore it can determine whether as a question of law it comes 
within the doctrine. You don't submit to the jury the ques¬ 
tion of whether the doctrine applies. If you do, it is new 
law to me, and I would like to hear you on it. 

Mr. Wilson: If you find what you said you found in 
order to apply the doctrine of res ipsa loquitur, you don’t 
have to apply the doctrine. 

The Court: Of course you do, because there is no negli¬ 
gence unless you apply the doctrine. Where is the neg¬ 
ligence ? 

Mr. Wilson: You said our pick cast that stone. 

The Court: That doesn't make it negligence. 

Mr. Wilson: Of course, if I concede that much, 

421 I will put it to the argument that a pick casting that 
stone on the sidewalk is negligence. 

The Court: Xo. That is for the jury to determine, 
whether it is under the doctrine. There is no evidence that 
the man in using the pick used it negligently. As I see it, 
he has no case without the doctrine. 

Mr. Wilson: That isn’t mv understanding of his theorv 
at all. And I come back. I say the first element of res ipsa 
is missing. 

The Court: You mean that there is no evidence that the 
instrumentality was your instrumentality? 

Mr. Wilson: That is right. 

The Court: All right. I am required to determine 
whether as a reasonable inference it is your instrumental¬ 
ity. There is nobody who has gotten on the stand and said 
“I was doing the picking”. 

Mr. Wilson: Then I say, a thousand times more so. Your 
Honor, I submit, is in error. You are pitching an infer¬ 
ence on an inference there. 


The Court: Xo, I am not. 

Mr. Wilson: You have to find not an inference of whose 

instrumentality it is, you must have evidence in this case 

as to whose instrumentality it is. 

The Court: The evidence is the testimony and inferences 

reasonablv deducible from the testimonv. 

• • 

422 Mr. Wilson: I say that to make out the doctrine 
of res ipsa, you can’t rely upon mere inferences. 

• *••**•••• 

The Court: Inference of negligence that arises under the 
doctrine is one thing. The inference which I have arises 
from the known facts: A man was picking; a stone flew 
from the pick, or from that locality; the plaintiff was hit; 
the Gas Company is shown to be doing work in that local¬ 
ity. Ergo, it was the Gas Company’s pick. 

Mr. Wilson: I say you cannot indulge in that 

423 kind of reasoning to apply res ipsa. 

• •••*••••* 

The Court: I can’t help but look at it this way, Mr. 
Wilson: A man is standing on the street, where he has 
the right to be, waiting for a street car. He gets hit in 
the head by a flying missle which comes from the locality 
where the man is picking. The evidence shows that the 
Gas Company was engaged in work at that time in that 
locality, picking. 

Now, because the plaintiff doesn’t have evidence that that 
man had a uniform showing that he was an employee of 
the Washington Gas Light Company, which you apparently 
think he must show, makes it very difficult, it seems to me, 
for a plaintiff ever to recover. And I don’t think the law 
goes that far. 

• #••**•••• 

427 The Court: Right there, Mr. Wilson, let me point 
out to vou mv diffieultv, and see if vou can assist me. 
I think it is always wise to start with the premise: What 
are the elements which must be established by the plaintiff 
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to go to the jury. I mean prima facie. Now, as I see it, 
these are the elements: 

First, that the plaintiff was struck by an object pro¬ 
pelled by an act of the Gas Company’s employee acting in 
the scope of his employment; 

Second, that the Gas Company’s employee was negli¬ 
gent in causing the object to be so propelled; 

Third, that such negligence proximatelv caused plaintiff 
to be struck and injured. 

Those are the three elements, as I see it. 

Now, as to the first element, to be sure, there is no 
evidence directly proving beyond a doubt that he was 
42S struck by an object propelled by an act of the Gas 
Company's employee. But there is evidence that 
the Gas Company was working there. From that the jury 
may infer that it was the Gas Company’s employee, I think. 
You think that the plaintiff must exclude every other per¬ 
son who might have been working there. 

Mr. Wilson: No, no— 

The Court: You exclude the doctrine of probabilities. 
Let me finish. I want to tell you where my difficulty is. 
There is evidence that other people had been working there 
prior to the accident. I don’t know of any evidence say¬ 
ing that other employees were working there on that day, 
except as you may infer it from this excerpt which has been 
written up. But I think that makes it a jury question, be¬ 
cause reasonable men might differ. 

Mr. Wilson: Now I am awfully glad you put it that way. 

The Court: Now wait a minute. The second element: 
Was it done negligently? I don’t see any specific act of 
negligence. I look to res ipsa. Now in that where there 
is a dispute or a conflict as to who did it, the judge must 
submit to the jury the question whether or not they find, 
first, that he was struck by an employee of the Gas Com¬ 
pany: second, that it was an instrumentality exclusively 
within the possession of the Gas Company; then they 
4*29 may infer according to the doctrine. 
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What is left to the Judge and which is taken from 
the jury is whether it is the kind of a case where the doc¬ 
trine may be applied, assuming the jury finds the facts 
which the Judge tells them they must find. 

And I am now arguing res ipsa as such. I am arguing 
your right even to move to the area of res ipsa. 

• #**##•••• 

Mr. Brick: * * * 

• **••••••# 

441 I would like to call this to Your Honor’s attention, 
—and I want to say this at the outset, so I will not 

be misunderstood,—I go along 100 per cent with Your 
Honor's reasoning that in this case res ipsa loquitur does 
apply,—but I go one step further and say also in this case 
we have specific acts of negligence, namely, the failure of 
the District of Columbia and the Washington Gas Light 
Company to erect proper protection, sufficient barrier or 
sufficient protection for people who would be on the side¬ 
walk or on the street, particularly when you have evidence 
in this case that rocks did fly all during this operation, and 
the records indicate the Gas Company started their opera¬ 
tions in that particular section, 12th and H, near 1202, I 
think it was in September. So that I think there is suffi¬ 
cient evidence on the facts in this case. And I will 

442 come to the District of Columbia later and pin-point 
it. 

443 Mr. Brick: * * • 

444 Now, coming to the District of Columbia, * * * 

*•#••••••* 

446 In our situation, we say the District had notice of 
everything going on all during the construction. It 
was in the act or process of being done. Every morning 
according to their permit the Washington Gas Light Com- 
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pany were to call them and tell them they were going to 
work there. 

447 The Court: There was no notice it had been done 
negligently, unless you are thinking about those 
blows against the canvas. 

Mr. Brick: Yes, the fact it had been continuing for some 
time, and there were no barricades up there. 

The Court: You would have them put a tent over it. 

Mr. Brick: Xot necessarily. I would have them put a 
solid fence of such height as to cover it. * * * 

• •#••••••# 

450 * * * This case sets up a duty, once a permit is 
issued, on the part of the District of Columbia to see 

that the work being done by others is properly conducted. 
Their inspectors should go out there and not only see that 
the rules are complied with, but that necessary precautions 
are taken for people on the street. 

The Court: You would have to have a District man hov¬ 
ering over every man using a pick and shovel to see that 
he was properly conducting his work. 

Mr. Brick: Xot necessarily. I will come to the case Mr. 
Gasch cited, and show you that the court in that case even 
considered that. You wouldn’t put that duty on them, but 
precautions should be taken, none of which was shown in 
this case. * • * 

• ***•••••* 

451 The Court: If the plaintiff had stumbled into this 
hole, there would be some application, but that isn’t 

what happened here. According to the plaintiff’s testi¬ 
mony, this man with the pick, using more force than one 
usually sees a man with a pick use, sent a rock hurtling 
through the air. There wasn’t any notice to the District 
that that was about to be done. 

Mr. Brick: Except that there was a sufficient length of 
time. The District knew this work was going on, 

452 that picking would take place. 
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The Court: Oh, yes. 

Mr. Brick: Still, they didn’t require adequate protection 

to passersby. That is the theory on which I am proceed- 

# • • 

ing. 

453 The Court: What do you find the District did or 
failed to do that was negligent? 

Mr. Brick: In this case— 

The Court: I assume you do not contend that res ipsa 
loquitur applies to the District. 

Mr. Brick: No, I do not. 

The Court: Where do you find what they failed to do 
that was not in the exercise of ordinary and reasonable 
care? 

Mr. Brick: I find they failed in the period of one month 
that this work was going on by the Washington Gas Light 
Company to compel the Washington Gas Light Company 
to provide sufficient proper or safe barriers or protection 
of some kind, so that men digging with -whatever tools they 
might have had,—picks or anything, would keep missiles, 
rocks or anything that might flow from that work, from 
hitting people on the street. 

454 The Court: You would have them close the side¬ 
walk ? 

Mr. Brick: I wouldn’t go that far, but have reasonable 
barriers, or reasonable protective fences, or put up some¬ 
thing. 

The Court: To-wit, a board fence? 

Mr. Brick: What is that, sir ? 

The Court: A board fence? 

Mr. Brick: Yes, if Your Honor please. On a construc¬ 
tion job, you have noticed how they close that in to keep 
people from falling in the ditch or being hit by falling 
objects. 
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The Court: Not by falling objects. I think they put up 
fences to keep people out. 

456 Mr. Gasch: I have only this to add, that the obli¬ 
gations and duties of a municipality, as of any other 

corporation, must be only reasonable obligations, and to 
expect that we would have so many inspectors that we 
could have one on each ditch, I think is unreasonable. 

The Court: I think there would have to be one for each 
workman. 

Mr. Gasch: Almost. 

The Court: If he started to swing too hard, you would 
grab his arm away and say “You can’t swing that hard.” 

The Court: It is rather hard for me to believe anyone 
swings that hard, but maybe they do. 

The Court: Well, I will grant the motion of the District. 
I will deny the motion of the Gas Company, * * * 

457 Mr. Wilson: Is it fair for me to ask Your Honor, 
so that the record may be entirelv clear: Are vou 

denying my motion entirely on the basis of res ipsa lo¬ 
quitur? 

The Court: Yes. I feel that I should only submit it to 
the jury on that basis. I see no other ground for any other 
basis. 

Mr. Wilson: Thank you. 

The Court: Do you, Mr. Brick, so far as the Gas Com¬ 
pany is concerned. 

Mr. Brick: I will be honest with you— 

The Court: Oh, you still think they had the duty of 
erecting a barrier? 

Mr. Brick: Yes. 
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The Court: To be consistent, of course, I would have to 
rule that the case should only go to the jury so far as the 
Gas Company is concerned on the basis of res ipsa. 

• •••*••••• 

459 C. Herbert Davis 

was called as a witness on behalf of the Defendant, The 
Washington Gas Light Company, and, being first duly 
sworn, was examined and testified as follows: 

460 Direct Examination 

By Mr. Wilson: 

Q. Mr. Davis, your name, please, sir? A. C. Herbert 
Davis. 

#••••••••• 

Q. Where are you employed? A. Department of Correc¬ 
tion, Commonwealth of Virginia. 

Q. And in what capacity are you now employed there? 
A. Chief, Classification Section, Division of Corrections. 

Q. And does the Division of Corrections embrace the 
penitentiary system of the State? A. The penitentiary is a 
bureau of the Division of Correction. 

Q. And is the Infirmary of the Penitentiary an adjunct 
of the Penitentiary? A. ft is. 

Q. Did you at my request make a search of the records of 
the Corrections Department to locate the file of a man who 
was a prisoner there in 1945 and 1946, named Lloyd 

461 Kerlin ? A. I did. 

• •••*••••• 

462 Q. Mr. Davis, I hand you a folder and ask you if 
that is the file ? A. The left hand side of this folder, 

sir, is an exact copy of original documents on file with the 
Division of Corrections, which are made up in quad- 

463 ruplicate. The right hand side of this folder contains 
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the records of the Medical Department of the Bureau 
of the Penitentiary, which are official documents with that 
institution. 

(Thereupon, the file above referred to was marked De¬ 
fendant's Exhibit Xo. 1 for identification.) 

*##•#••••• 

464 Q. Mr. Davis, is Defendant’s Exhibit Xo. 1 for 
identification an official record, or does it contain 

official records of the State of Virginia? A. It contains 
official records of the State of Virginia. 

Q. Are these records kept in the regular course of busi¬ 
ness, and is it the regular course of business to keep such 
records? A. They are. 

#*•##••#•* 

465 Q. Is there a record there which shows the date of 
arrival at the penitentiary? A. Yes, there is, sir. 

Q. And which record is that, sir? A. It is the record 
furnished by the work sheet of the Medical Department. 

(Thereupon, the record above referred to was marked 
Defendant’s Exhibit Xo. 1-A for identification.) 

**•##••#•# 

466 Q. Do you have another formal record showing 

467 the date of admission to the pentitentiary ? A. Yes, 
sir. Under Federal Bureau of Investigation 784,779, 

Jacket 262, he was reported received at the penitentiary- 

468 The Court: It is vour record? 

The Witness: Yes, sir. 

• •••«••••• 

(Thereupon, the record above referred to was received in 
evidence as Defendant’s Exhibit Xo. 1-B.) 

• ••••••••• 
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Mr. Wilson: Ladies and gentlemen: The date to which 
I have referred, that is, the date of arrival of Mr. Kerlin 
at the penitentiary at Richmond, Virginia, was August 
13th, 1945. 

*#•**••*•* 

Q. Mr. Davis, what is the practice at the institution upon 
arrival, with respect to physical examinations of arriving 
inmates? A. Each inmate that is received at Virginia 
State Penitentiary goes through a medical examination, 
along with nine other examinations. 

469 This examination covers—I can't call them from 
memory—I could read them off here, but they cover 
very thorough medical examinations similar to those you 
receive when entering the United States Army, Navy, or 
Marine Corps. 

Q. Is Defendant’s Exhibit 1-A the document to which you 
refer? A. That is the work sheet used by the examining 
physician. 

480 (Thereupon, the record previously marked De¬ 
fendant’s Exhibit Xo. 1-A for identification was re¬ 
ceived in evidence.) 

• *##**#*•• 

Mr. Wilson: (Reads exhibit to jury, as follows:) 

“The Virginia Penitentiary Medical Department “Xo. 
50S54 Former Xo. 18515 Name: Lloyd Kerlin. Date of 
examination” (the date is blank at that point, as I see it.) 
“Race W Date received 8-13-45 Age 48 Occupation 

Plumber Family History”- 

• #•####«*• 

“Personal History Alcohol Yes Drugs No Gonorrhea 
1925 . . . Mumps in childhood Pneumonia 1904 and 07. 
Arthritis of hips 1945 Claims pain in legs and hips at 
present Hemorrhoidectomy 1942 Convicted of: Grand 
Larceny Sentenced 1 year. 
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451 “Vision right eye 20/80'’ I think it is; “left eye 
20/50 Hearing (watch)” (meaning watch method 

of checking): “Right ear Bad Left ear Bad.” 

• #*#*#«••• 

“2-2-46 Head injury” and then under that are the 
words: “Any work”. Over on the left side I can’t 

452 make it out. (Shows to the witness, and to the 
Court.) 

The Court: If you can’t read it, I can’t. 

Mr. Wilson: I will just read as much as I can. A date 
is given of 11-13-45. That is from 11-13-45 to 9-14, and 
the year is not clear. Some word and then “of eyes, ears”. 
And then the next line is March 28, 1946 From 2-2-45. 
Injury to head.” 

By Mr. Wilson: 

Q. Now, Mr. Davis, is it the custom, or was it the cus¬ 
tom of the institution at the time of the admission of Mr. 
Kerlin for someone to record personal history and other 
data in an interview with the prisoner? A. That is right. 

Q. Do you find such a document amongst the records of 
the institution? A. Form 9 and 9-A. which are these docu¬ 
ments here. 

Mr. Wilson: Will you mark them, please, as Defendant’s 
Exhibit 1-C? 

Mr. Brick: Mr. Wilson, before you introduce that, may 
we see it? 

Mr. Wilson: We offer in evidence, if the Court please. 
Defendant’s Exhibit 1-C. (Shows to counsel, who examine 
the same.) 

(Thereupon, the record above referred to was marked 
Defendant’s Exhibit Xo. 1-C for identification.) 

483 Q. Are these two pages also part of the same per¬ 
sonal history data? A. Well, yes, they are. 

Q. So, then, there are four pages to 1-C? A. Yes. 

Mr. Wilson: I will offer them, if Your Honor please. 
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By Mr. Wilson: 

Q. Incidentally, Mr. Davis, are these data sheets made 
by a physician, or by a layman in the jail? A. Which? 
Which sheet are you referring to? 

Q. The pink ones, the personal data. A. They are made 
by officers of the Department of Corrections. 

Q. Who are not physicians? A. Depends on the type of 
sheet you have reference to. 

Q. The personal history. A. The personal history is 
made by a sociologist. 

Q. Who is not a physician ? A. Not a physician. 

The Court: Any objection? 

484 Mr. Brick: Yes. 

The Court: Yes. 

(Thereupon, the following proceedings were had at the 
Bench:) 

The Court: I have not had a chance to see these. 

Mr. Brick: What I object to, if Your Honor please, is 
the fact that here is a report, not made by a physician, stat¬ 
ing down here that the diagnosis was made by a layman, 
not a physician. Other than that, I have no objection. 

The Court: Oh, I think a layman can testify a person 
has good hearing or bad hearing. Indeed, you had lay 
witnesses testify to that. 

Mr. Brick: That is right, except he uses the word “de¬ 
fective”. He doesn’t state how his hearing is defective, 
whether he can hear at all, or what the situation was. 

The Court: Overruled. Is that your only point? 

Mr. Brick: That is my only point. 

The Court: It will be received. 

(Thereupon, Defendant’s Exhibit 1-C, consisting of four 
pages, was received in evidence.) 

Mr. Wilson: May I read this to the jury? 

Mr. Brick: Again, I ask they not be shown to 

485 the jury with pencil marks. 
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Mr. Wilson: This is under the heading of the De¬ 
partment of Corrections of the Commonwealth of Virginia. 
It shows: 

“Committing Judge Herbert G. Smith. Counsel for De¬ 
fense: ‘Doesn’t know’. Commonwealth’s Attorney Wil¬ 
liam L. Carleton. Offense Grand Larceny Sentence 1 
year Date sentenced May 28, 1945. 

“Offender’s Version: 

“Subject plead not guilty to the charge of Grand Larceny 
which was alleged to have occurred March 20, 1945, 2:30 
p. m. at a grocery store on Jefferson Avenue, between 26th 
and 27th Streets, Newport News, Virginia. There were 
no codefendants. The property stolen was $365.00, which 
was returned. Subject does not know the victim’s name. 
Subject went into grocery store operated by the victim, 
a white man. While there he saw a colored man standing 
near the cash register, holding some money in one of his 
hands. Subject asked him what he was going to do with 
the money. The colored man cursed subject, hit 
4S6 him in his face with his fist and cut subject on his 
hands with a knife when subject grabbed him. Sub¬ 
ject took the money away from the colored man, who ran 
out of the store. Subject gave the money to the victim, 
who yelled for the police, but no policeman was nearby. 
Subject remained inside the store while the victim called 
the police and until they arrived and arrested him. 
“Personal Data: 

“Lloyd Kerlin, a 48 year old white man, was born De¬ 
cember 9, 1897 in Shamokin, Pa. 

«*«*#****• 

Subject has been in the Virginia Penitentiary before. He 
was in the Penitentiary from October 4, 1922 to June 26, 
1923. He has been arrested on a number of minor charges. 
This man has a defective hearing. 

488 Q. Now, Mr. Davis, mav I ask you next, who is 
Mr. William J. Smith? A. Mr. W. F. Smith. 
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Q. William F. Smith—W. F. Smith? A. W. F. Smith, 
Jr. is the superintendent of the State Penitentiary. 

I Q. And you have testified that Doctor E. J. Kiember 

[ was the physician at the penitentiary at— A. At the 

| time. 

489 Q. —or about March 15, 1946? A. Yes, sir. 

Q. And all these papers on the right side, you 
• say, have to do with the Infirmary data? A. That is cor¬ 

rect. 

! Q. Or medical data? A. That is correct. 

Mr. Wilson: Will you mark this paper, Mr. Clerk, as 
Defendant’s Exhibit 1-D? 

********** 

fr 

(Thereupon, Defendant’s Exhibit Xo. 1-D was received 
in evidence as such.) 

Mr. Wilson: Ladies and gentlemen of the jury: This 
1 letter is on the letterhead of The Penitentiary, Richmond, 

Virginia, and is dated March 15, 1946, addressed to Mr. 
W. F. Smyth, Jr., Superintendent, the Penitentiary, and 
reads as follows: 

‘‘Dear Mr. Smvth: 

“L. Kerlin, white, #50854, was returned to the 

490 penitentiary from camp #29 on February 2, 1946 
because of a head injury. Kerlin was admitted to 

the hospital and on examination it was found that this 
j inmate had bled considerably from the left ear and as this 

condition was suggestive of a fracture of the skull he was 
treated as such. Kerlin had an eventful convalescence and 
on examination today by doctor Folkes it was found that 
: he does not have any form of residual pathology, there- 

j fore, there will be no permanent disability. 

“E. J. Kif.mber, M.D., 

Associate Physician.” 

Mr. Wilson: If Your Honor please, the hospital detail 
in this file, with the exception of the last two pages, on the 
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right, pertains to this event which is referred to in the 
letter. 

I now offer in evidence all of the hospital detail on the 
right with the exception of the last two pages. Mr. Clerk, 
will you mark that with the right number, beginning with 
the blue paper—the next number? We can treat it as one 
item. 

********** 

491 (Defendant’s Exhibit Xo. 1-E was received in evi¬ 
dence as such.) 

Cross-examination. 

By Mr. Brick: 

Q. Xow, refer to your records, if you will, and tell us 
wherein in the hospital records, or any record other than 
this letter, which I notice was loose, there is anything 
stated where Dr. Folkes examined Mr. Kerlin. A. (Wit¬ 
ness examines file.) I see no examination by Doctor Folkes. 

Q. And was Dr. Folkes at that time, during the time Mr. 
Kerlin was in the penitentiary, the ear specialist for the 
penitentiary? A. Yes, he was. 
********** 

492 Q. I hand you this Medical Department record, 
and ask you if you find Doctor Folkes’ name any¬ 
where on that record? A. Doctor Folkes’ name is not on 
the record. 

********** 

494 Q. Read the rest of that to us. A. “To see Dr. 
Folks. E. J. K.” 

Q. Who is E. J. K.? A. That is E. J. Kiember. 

********** 

496 Q. What do you have over there in a notation? 
A. “2-2-46 Head injury.” 

Q. And what is under that? A. Symbol, any work. 
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Q. And does that mean that he was then eligible to go 
back and do any kind of work they wanted to give him? 
A. That is correct. 

********** 


497 Doctor James Asa Shield 

was called as a witness for and on behalf of the Defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct examination. 

Bv Mr. Wilson: 

w 

Q. Doctor Shield, will you please state your full name? 
A. James Asa Shield. 

********** 

Q. Where do you reside, Doctor? A. Richmond, Vir¬ 
ginia. 

********** 

Q. What is your profession? A. A doctor of medicine. 

********** 

Q. Do you specialize in any branch of medicine. A. Yes, 
sir. 

49S Q. In what branch of medicine? A. In neurology 
and psychiatry, that is, nervous and mental diseases. 
Q. Will you state what your formal education has been? 
A. I am a graduate from the Medical School, Medical 
College of Virginia, in 1926. I studied in hospitals, what 
we call intern training, and post-graduate studies in Ameri¬ 
ca and abroad. 

Q. Where was your undergraduate internship? A. At 
the Tucker Hospital. 

Q. What is the Tucker Hospital? A. The Tucker Hos¬ 
pital is a neurological hospital located in Richmond, Vir¬ 
ginia, where we receive cases for diagnosis from various 
doctors around through Virginia and through our part of 



the southeast part of the United States, and we keep certain 
numbers of these cases at the Tucker Hospital for treat¬ 
ment. 

Q. Did you say you studied abroad? A. Yes. 

Q. By way of international fellowships, or what ? A. By 
international fellowships and graduateships. 

Q. Will you state briefly one or more of those intern¬ 
ships, or fellowships? A. I studied in England un- 

499 der the tutelage of Sir James Stewart at West¬ 
minster Medical School and some other clinics in 

Paris under the faculty of medicine, and I had a fellowship 
in the American Hospital at Paris at that time and in 
Vienna, in the post-graduate clinics they have there. 

Q. Have you taught medicine or any of its branches? 

A. Yes, sir. 

Q. Which ones? A. I have taught neurology and psy¬ 
chiatry. first in Xew York in a very minor position at 
Columbia University College of Physicians and Surgeons, 
and I am at present, and have been since my stay in Rich- 
mond, on the staff of the teaching staff of the Medical 
College of Virginia. 

At the present time I am also assistant professor of 
nervous diseases, neurology, and psychiatry. 

Q. Are you on the staffs of any other hospitals in Rich¬ 
mond? A. I am on the consulting staff of all the hospitals 
in Richmond, and a member of the staff and have patients 
in a good manv of them. 

Q. I am a member of the usual ones. I belong to the 
national associations, such as the Association for Research 
in Xerological Association. I am a fellow of the College 
of Physicians. I am a fellow of the Southern Psychiatrists 
Association, and a good many others, State and local. 

500 Q. Have you during the course of your practice of 
your profession in Richmond had an official con¬ 
nection with the penitentiary at Richmond? A. Yes, sir. 


Q. What were you called upon to do in the performance 
of your duties? A. We saw all of the prisoners who came 
to the penitentiary routinely, for routine survey of their 
neurological and psychiatric status on admission to the 
penitentiary. 

501 Q. And have you a recollection as to whether in 
that year you saw one Lloyd Kerlin, an inmate of 

that institution ? A. I haven ’t a recollection, because I saw 
a good many people, but I have a record that we made at 
that time that we saw all of the people that were admitted 
to the prison. 

Q. Was that record made simultaneously with such ex¬ 
amination? A. That record was made as a routine, like 
we did with everybody who came to the penitentiary, simul¬ 
taneously. 

*#•**••*•• 

Q. Doctor Shield, I hand you a file, but my particular 
reference at the moment is to one page which has been 
marked Defendant’s Exhibit for identification 1-F, and ask 
you if that is the record to which you have just referred? 
A. Yes, sir. 

Q. Xow, Doctor, you said you have no present recollec¬ 
tion of the details of that examination. Would you 

502 hold this for me? I think you said just now you 
have no present recollection of the detail of that 

examination? A. That is right, sir. 

Q. With that record before you, 1-F, is that a true and 
accurate record of the record you made at the time you 
examined Lloyd Kerlin? A. Yes. 

(Thereupon, Defendant’s Exhibit No. 1-F was received 
in evidence.) 

*••••••#•* 

Mr. Wilson: (Reads Exhibit 1-F, as follows:) “Lloyd 
Kerlin. 
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503 “Employed as plumber and steam fitter for some 20 
vears. Also has some skill as an auto mechanic. 

Strong alcoholic tendencies with several arrests for intoxi¬ 
cation and disorderly. This is his second time here. Di¬ 
vorced recently. Essentially extroverted but emotionally 
unstable and recidivistic. 

“An occupational rating scale scored favorably for plumb¬ 
er, auto mechanic, sheet metal worker, machinist, linesman. 
“Xo comment regarding further schooling. 

“Institutional occupational suggestion: Plumber. 
“NEUROPSYCHIATRIST'S SUMMARY: 

“Dull normal intelligence. 

“Traumatic encephalopathia with concussion of middle ear. 
“Psychopathic personality. 

By Mr. Wilson: 

Q. Can you state for the record what the date at the 
bottom of the page, S-31-45, indicates? A. S-31-45 indicates 
the dav that I saw this man, the dav that I made these 

504 notations as a summation of my observations. 

»#•**••*•* 

505 Q. Now, directing you attention to this sentence: 
“Traumatic encephalopathia with concussion of mid¬ 
dle ear”, I want to ask you first, what does the word “trau¬ 
matic” mean in your nomenclature? A. The word as I 
use it means injury. That is the usual interpretation,— 
if you get an injury from the outside, although it is not 
absolutely necessary, you may have injury, anything that 
traumatizes,—injury—whether it is from the outside or 
the inside, in my use of the term. 

Q. As you use the term, you mean it as an injury? A. 
That is right. 

Q. Outside or inside? A. That is right. 

Q. Do you recall what the source of any information 
that caused you to employ the use of that word in 

506 that sentence? A. I cannot recall precisely what 
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the individual related to me as the injury. We see 
a lot of these people, butl would not use the word “trauma” 
unless it was related to me there had been some trauma. 

Q. Related to you by whom? A. By the individual being 
examined. 

Q. Thank you. Now the next word you used there, 
“encephalopathia”, what does that word mean, used in the 
manner you used it in that report? A. In the manner I 
use it, we think of the brain as the encephala, and pathia 
means bad functioning, like pathology. It represents ab¬ 
normality, or bad functioning. So we felt his encephalion 
was not functioning well, and we used the word “encephalo¬ 
pathia”, encephala being the brain, pathia being bad func¬ 
tioning. 

Q. Was that disease as you employed it in that phrase, 
the product of a trauma? A. As I said, by “traumatic 
encephalopathia” I meant that trauma caused trouble with 
the brain. 

Q. Now, the rest of the words in that sentence, “with 
concussion of the middle ear”, will you state first in what 
sense you used those words, or perhaps it is fair to ask 
you as a whole upon what you based that entire 
507 opinion contained in that sentence? A. Traumatic 
encephalopathia was based on the history of injury 
to the brain. The concussion of the middle ear, or the 
inner ear, was baded on performance. And what I mean by 
“performance”, we bring these people through the office. 
As I say, this was a medical survey. This was (n’t) a de¬ 
tailed nerological examination, in which the individual is 
asked to hear a watch. He is asked to make coordinate 
movements, and if you have some disturbance in equilibrium 
and steadiness, or have some trouble in hearing and the 
history of trauma to the brain, we sav not only as he got 
encephalopathia but we designate the concussion of the ear, 
the middle ear, to designate the fact that he is having some 
trouble in equilibrium or in hearing, or in both. 
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Q. Did you observe any trouble in equilibrium as he 
was appearing before you, sir? A. I would have to have 
observed it, to have made this statement. 

Q. What, if any, effect did the evidence of alcoholism 
have upon the opinion which you expressed? A. We had 
the data that the gentleman gave us, that he had frequently 
drank excessive amounts of whiskey, and we know that 
alcohol can be a factor in causing nerve cell trouble, pathol¬ 
ogy, and that may or may not have been given some con¬ 
sideration. 

509 Q. Doctor, referring to the paper, Defendant’s 
Exhibit 1-F, vou had information before you of 

' • V 

strong alcoholic tendencies, is that correct, sir? 

510 Q. Doctor, based upon that information, did you 
form an opinion as to whether the matter of alcohol¬ 
ism had any effect upon this man? A. I had that informa¬ 
tion and I felt that it may or may not have been a factor. 
I didn’t say he had an alcoholic encephalopathia. I said 
he had a traumatic encephalopathia, but he could have been 
traumatized partly by alcohol. 

The Court: Traumatized partly by alcohol? 

The Witness: Yes. I think alcohol can be an injury to 
brain cells. 

The Court: Trauma doesn’t mean a blow, to you? 

The Witness: Not necessarily entirely a blow. 

• *•##••*•*> 

Cross-examination. 

• #•••••*** 

Q. Doctor, I think you have stated that you just made 
a routine medical survey at the time you saw this man? 
A. I didn’t mean to state that. I meant to state that I had 
made a routine—it is medical—but I did a routine, what 
we call, neurological examination. 


511 Q. In this particular case, if you have any inde¬ 
pendent recollection will you tell us what you did 

the day you saw him on 8/31/45? A. Yes, sir. I can tell 
you. I had these records before me, and I went over these 
records with the individual, and then I asked him to go 
through some tests. And, as I say, this is sort of a super¬ 
ficial survey. It is not a complete neurological examina¬ 
tion, in which we question the individual about things that 
we see in the record that we are interested in. 

And then we set them in a chair, and we do the reflexes 
of the arms and the legs. We ask them if they can (smell). 
We ask them about their vision. We take what we call 
an ophthalmosscope, which is a little light apparatus that 
we can look at the back part of the eye with and see the 
nerve there. Then we take a watch, that we know how far 
they can hear in the room, and ask them when they can and 
cannot hear it. 

Then we ask them to move their face, so we can see 
anything wrong with their face. We ask them to move 
their neck, we ask them to move their arms, we ask them 
to execute this movement of shutting their eyes and putting 
their finger on the nose. Then we ask them to get up out 
of the chair, to walk from about here to there, and to come 
back, and we ask them to turn around quickly, to 

512 determine their capacity to be steady. 

And I would be the first to state that that is a 
pretty superficial examination. 

Q. How long did all of that take in his case, if you have 
any independent recollection? A. Well, that takes just a 
little bit longer than it takes for me to tell you. 

Q. So it doesn’t take very long? A. No, it does not. 
*#•##*•#** 

Q. Doctor, do you know Doctor Clifford Folkes in Rich¬ 
mond, Virginia ? A. Yes. 

Q. What is his specialty? A. He is—he was on our staff. 
He is a specialist in eyes, ears, nose and throat. 
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Q. And he would be the one really on the staff to deter¬ 
mine the hearing of a man who was an inmate at the peni¬ 
tentiary; is that correct? A. I don’t think that is entirely 
correct. No, sir. Because we have to know about 
513 that in the neurological examination. It is an over¬ 
lapping. 

**••*••*•• 

515 Q. When did you see this letter? A. This letter? 
Q. Which is Defendant's Exhibit Xo. 1-D? 

Mr. Wilson: He has not testified to that letter at all. 
Mr. Brick. 

Bv Mr. Brick: 

* 

Q. I am asking you if you have ever seen that letter be¬ 
fore now. A. I couldn’t say that I have. 

Mr. Brick: Xo further questions. 

*#*#♦#*### 


534 Louis Girard 

was called as a witness for and on behalf of the Defend¬ 
ant and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

By Mr. Wilson: 

Q. Officer, your full name is what, sir? A. Louis Girard. 
***’»•♦*##• 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? A. I am. 

*••*••*•*• 

Q. Where were you assigned in October of 1947? A. 
At Xo. 9 police station. 

Q. Where is that? A. In a scout car. 

• *#**•*••• 
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Q. Did you have a partner in the scout car that 

535 day, or were you a partner with someone? A. Yes, 
I did have a partner that day. 

Q. Who is he? A. Private Sherwood Herring. 

• •*#*•**•• 

Q. Mr. Girard, do you recognize the plaintiff, Mr. Ker- 
lin, who sits here? A. I do. 

Q. Do you recall seeing him on October 9, 1947? A. 
Yes, I do. 

Q. And at what place, sir? 

• #*#****•• 

A. Twelfth and H. 

Q. Can you fix which corner? A. The Northeast corner. 
Q. And did you see him there at the same time Officer 
Herring saw him there? A. I did, yes. 

Q. What was the occasion for the two of you to be there? 
A. I was in a radio scout car and I was directed by radio 
to go to that corner. 

Q. And what did you find when you got there, with 

536 respect to the plaintiff? A. I found a man lying on 
the sidewalk. 

Q. And what was he doing? A. Threshing his arms and 
legs and banging his head against the concrete walk— 
sidewalk. 

**#***•#•• 

Q. Were there any other noticeable physical signs com¬ 
ing from the individual—sounds coming from the indi¬ 
vidual ? A. The man was groaning, threshing his arms and 
legs, and writhing. 

By Mr. Wilson: 

Q. Mr. Girard, were his eyes open, or closed? A. I don’t 
remember. 

Q. Did he appear to you to be conscious, or unconscious? 
A. Yes, he was conscious. At least, I thought so at the 
time. 
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537 Q. Were there other individuals standing around? 
A. There were some people around me. 

Q. What did you proceed to do, Mr. Girard, or your 
partner? A. Immediately called for an ambulance. 

Q. What did you do with respect to blankets, if any¬ 
thing? A. He was banging his head against the sidewalk 
there, and I tried to steady his head, it seemed he was 
banging so hard on it. I went over to the scout car and 
got a blanket out and placed his head upon this blanket. 

Q. Did an ambulance respond to your call? A. One did, 
yes. 

Q. What ambulance, do you know? A. I think it was a 
Casualty ambulance. 

Q. And how long did you have to wait for the ambulance? 
A. Oh, five minutes.—it wasn’t long,—five minutes or so. 

Q. Did the plaintiff's conduct which you have described 
continue through the time— A. Yes, it did. 

Q. —you were waiting there? A. Yes. 

53S Q. There was no letup of it? A. No. 

***##**### 
By Mr. Wilson: 

Q. Did he make any statements to you or in your hear¬ 
ing while you were waiting for the ambulance? A. No. I 
did hear some groans, but no statement was made. 
***###*### 

Q. With relation to the intersection, and with relation 
to the northeast corner where you said you found him, 
was he in the street, or on the sidewalk, or on the curb, or 
how? A. He was actually on the sidewalk when I saw 
him. 

Q. Now, did you accompany Mr. Kerlin to the hospital? 
A. No, I did not. 

Q. Did there come a time that same afternoon when you 
went to Casualty Hospital ? A. Yes, I did. 

Q. And did you see Mr. Kerlin? A. Yes, I saw him. 
539 Q. Were you alone on that occasion? A. I was. 
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Q. What transpired, Officer? A. Well, it came to 
my attention that he was going to remain in the hos¬ 
pital, and one of my duties when he was admitted to the 
hospital was to notify relatives that he had been hurt, and 
let relatives know that he was at the hospital. So I drove 
around to the hospital about three o’clock and went to see 
Mr. Kerlin. He was in a large ward, and I talked with 
him, asked him his name and as to who his relatives might 
be that I could notify that he was in the hospital. He told 
me to notify his landlady. 

Q. In what tone of voice did you speak to him! A. My 
regular tone of voice. 

Q. As you are speaking here today? A. Yes, just talk¬ 
ing to him, yes. 

Q. Did he appear to have any difficulty hearing you? A. 
I didn’t think so at the time. 

Q. How long were you there? A. Some five minutes 
or so. 

**###***## 

540 Examination. 

By the Court: 

Q. Officer, you see that diagram down there? A. I do. 
Q. That is supposed to represent the place where this 
occurrence took place. 

• *#*#*#**• 

541 Q. Now. will you go down there and point out 
where you saw him lying on the sidewalk? 

#**••**•*• 

542 A. Well, I saw him right on the sidewalk, and I 
fix it at a point just where the two intersecting side¬ 
walks came together, not too much over to the 12th Street 
side, neither too much to the H Street side. 

Q. It was on the 12th Street sidewalk—was it on the 
12th Street sidewalk? A. I would say he was rather sort 
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of diagonally like. I couldn’t say there was too much of 
him on 12th Street, nor too much of him on H Street. 

• *****•*#• 

Q. He was between the building line and the curb 

543 line of 12th Street ? A. No. He was actually on the 
sidewalk. 

Q. Well, T mean, I want to know whether he was east 
of the building line, or west of the building line. 

#***•*•••• 

A. He was west of that building line, yes. 

*** **#*•*• 

Sherwood H. Herring 

was called as a witness for and on behalf of the Defend¬ 
ant, and, being first duly sworn, was examined and testified 
as follows: 

Direct examination. 

Bv Mr. Wilson: 

Q. Mr. Herring, what is your full name? A. Sherwood 
H. Herring. 

#*'****•••• 

544 Q. Are you connected with the Police Department? 
A. Yes, sir. 

• •••*••*•• 

Q. On October 9th of that year, were you working out 
of the Ninth Precinct? A. Yes, sir. I was. 

Q. And in conjunction with whom as a partner? A. 
I was working with Officer Girard, as partner in 92 squad 
car. 

Q. Do you recognize the plaintiff, who sits here? A. Yes, 
sir. 

Q. Did you see him on that date? A. I did. 

Q. Where did you see him? A. Saw him on the side¬ 
walk. He was lying down on the sidewalk alongside of a 
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ladies dress apparel shop at 12th and H Streets, North¬ 
east. 

545 Q. What did you observe about him? A. He was 
laying there on the sidewalk when we came up in 

the car. He was groaning, gnashing his teeth, banging his 
head against the sidewalk, waving his arms and feet. And 
Officed Girard and I got some blankets out of the squad car, 
and put one underneath his head and covered him up with 
the other, and tried to restrain him until the ambulance 
came. 

Q. Did he speak? A. No, sir. 

Q. Were his eyes open, or closed? A. His eyes were 
open, as I remember. 

Q. Did he appear to you to be conscious? A. Yes, sir. 

Q. Were there other people gathered around? A. Yes, 
sir. 

Q. Do you recall how he was dressed? A. No, I don’t 
remember how he was dressed. 

Q. Did there come a time when an ambulance arrived? 
A. Yes, sir. 

Q. How long was it from the time you arrived until the 
ambulance came? A. It was approximately four or five 
minutes, a very short period of time until it came and took 
him to the Casualty Hospital. 

Q. Did or did not the conduct of the plaintiff 

546 as you have described it, continue until the ambulance 
arrived? A. Yes, it did. 

Q. Did you go to the hospital with the ambulance ? A. 
Yes, I did. 

Q. Do you recall anything particular about him on the 
occasion or occasions when you saw him? A. No, sir. 
I just knew he had been around 15th and H Streets, North¬ 
east, around (Caden) Tavern. 

Mr. Brick: I object to that. I don’t see any relevance 
of the tavern. 

The Court: Overruled. 

• *•**••*•* 
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548 Q. Now, sir, would you stand down and take this 
pointer, and indicate to His Honor and the jury at 

what point you recall seeing Mr. Kerlin lying when you 
came upon the scene? A. (Witness goes to blackboard and 
indicates.) Mr. Kerlin was lying just about three feet from 
the building wall here on 12th Street, just about in this 
position, right through here. 

Q. Was he north of the building line on H Street? A. 
Yes, sir. He was about up in there. 

549 John Roger Alvey 

was called as a witness for and on behalf of the Defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct examination. 

By Mr. Wilson: 

Q. Mr. Alvey, will you state your full name, please, sir? 
A. John Roger Alvey. 

Q. Where are you employed? A. Washington Gas Light 
Company. 

Q. And in what capacity are you employed by the Wash¬ 
ington Gas Light Company? A. Street foreman. 

**•#*••#•* 

Q. And in what capacity were you working for the Gas 
Company in October, 1947 ? A. Street foreman. 

Q. And what are your duties as street foreman, 

550 Mr. Alvey, and what were they as of that time? A. 

Well, replacing services- 

**•**••*•* 

Bv Mr. Wilson: 

Q. Where were you working in October of 1947 ? A. On 
H Street,—12th and H Street. 
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Q. What section of the city? A. Northeast. 

Q. And had your activities been confined to that inter¬ 
section, or what was the project that you were working on? 
A. In advance of paving, to widen the streets we had to 
remove all the services in the block. 

Q. You say in advance of paving? A. Yes, sir. 

Q. You were doing what? A. Replacing services. 

Q. What does replacing services mean, Mr. Alvey? A. 
Taking out the old services and replacing them with new 
ones. 

Q. Let us get a little better visualization of 

551 that. You are talking about gas services? A. Yes, 
sir; gas services. 

Q. Now, tell His Honor and the Jury just what is the 
physical layout of the gas pipes along H Street. I mean 
by that, where is the principal main, and how do you get 
into the individual buildings or houses? A. Well, the first 
thing is, we cut the sidewalk. 

Q. Where is the principal main ? A. The main is on one 
side of the street. It is on the north side of the street 
near the car tracks, just about one foot off the car track 
on the north side of H Street. 

Q. Is it under the car tracks? A. No, sir. It is about— 
it is deeper than the street car track was deep. It is about 
four feet deep. 

Q. Slightly north of the car track? A. Yes, sir. 

Q. Now, on October 9, 1947, had the street car tracks 
been removed, or were the cars still running? 

552 A. The cars were still running. 

Q. What was the physical structure by which you 
got gas from this main running up and down H Street into 
the individual houses or stores, for example, along the 
north side of H Street? A. Well, the first thing, we had 
to locate the pipe, and after we located the pipe, we would 
find out where the pipe ran straight to the main, and then 
we would open it from the curb on out to the main. 
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Q. More particularly, did these pipes, these individual 
pipes, run at right angles off of the main into these houses ? 
A. Yes, sir. 

Q. And are they called laterals? A. You put a lateral 
from one hook-up clear on into the house. 

Q. And is there an individual pipe running from the 
main into each individual house or building which 
553 uses gas? A. Yes, sir. 

Q. So that you have a main going down the street 
and a series of laterals going off from it into the individual 
houses, is that right? A. Yes, sir. 

Q. Is that it? A. Yes, sir. 

Q. In this work in the 1200 block of H Street, were you 
dealing with the principal main going down more or less 
in the middle of the street, or were you dealing only with 
these laterals? 

The Court: On what date? 

A. Onlv with those laterals. 

Q. First, let me say on or about the first part of October, 
1947. 

The Court: Is that what you were doing then ? 

The "Witness: Yes, sir. 

• *•**••*•* 

555 Q. When you use the phrase “replace services’’, 
what do you mean? A. We put a lateral in only run¬ 
ning into the curb, where we don’t carry it into the build¬ 
ing, but a service means a complete service all the way 
into the building. 

Q. So I am using the term too narrowly? A. Yes, sir. 

Q. You were replacing the entire pipe from the main in 
the street to the building? A. To the building. Yes, sir. 

Q. And the term “lateral” in your language really stops 
at the surb, is that right? A. That is right. 
*#«*•••••• 
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556 Q. And have you refreshed your recollection as 
to whether they were in the area of 12th and H 

Streets Northeast on or about October 9,1947 ? A. Yes, sir. 

Q. Had you already dealt with the south side of H 
Street, or were you working simultaneously on the south 
side? A. If the water department would get out on 

557 the one side, we would take the other side, but at 
that time we were both working right together. 

Q. By the water department, you mean the water de¬ 
partment of the District of Columbia ? A. That is right. 

Q. You had, so you weren't working simultaneously on 
both sides of the street? A. No, sir. We was only work¬ 
ing on the north side. 

Q. You said the water department was working in that 
area. Did vou mean—or I will ask whether vou mean the 
water department was working in that area on October 
9th, 1947. A. Y T es, sir; both working together. 

Q. Do you remember ever seeing the plaintiff here— 
Mr. Kerlin? A. I have seen him. 

Q. Have you seen him more than once prior to seeing 
him in the Court House in the last few days? A. Only 
once. 

558 Q. Where did you see him? A. When he was 
lying on a pile of dirt. 

Q. At what point? A. At 12th and II Street, on the 
northeast corner. 

##•**•**•* 

Q. What time of the day did you see him there, Mr. 
Alvey? A. It was early in the morning. We had just 
started to work. I wouldn’t know exactly, but I think it 
was around about between eight and eight-thirty. 

Q. Did you go up and observe him very carefully? A. 
No, sir. I did not. I walked up and I looked down at him. 
Then I walked on away, because I had a lot of men. 
«*•*•**•** 
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559 Q. Now, Mr. Alvey, in order to orient ourselves 
at this particular point, there has been drawn a 

rough sketch of the intersection of 12th and H Streets, 
Northeast. My pointer is pointing north. A. Yes, sir. 

Q. This is 12th Street. A. Yes, sir. 

Q. This is H Street, and my pointer is pointing east to 
the Union Station. Up here somewhere is to the west. 
This is the north curb of H Street. This is the east curb 
of 12th north of Ii Street. I want to ask you next, do you 
remember whether or not there was a considerable set¬ 
back of the building line on 12th Street ? A. There was sup¬ 
posed to be, but it wasn't at that time. 

Q. What I am trying to say is, how close was the front 
of any buildings on 12th Street at this point to the east 
curb of 12th Street? A. About 25 feet—about 25 feet at 
that time. 

Q. Now, as against that, what was the approximate 
width of the sidewalk. Before that, did the sidewalk on 
the north side of H Street go continuously from the curb 
to the house line, or was there any parking at any 

560 point? A. Lots of places there was parking, but 
at this one point I can’t remember whether there was 

parking there, or not. 

********#♦ 

Q. Will you state what was the approximate distance be¬ 
tween the curb and this line of stores whose numbers I 
just gave you roughly, on the north sidewalk of H Street? 
A. I will sav about twelve foot. 

561 Q. Can you visualize that in numbers of concrete 
squares? A. It would be four. 

Q. You mean that well known block with the compres¬ 
sion cracks in between? A. Yes, sir. No, it would be 
three. 

Q. Three? A. Yes, sir. 

Q. Is that in addition to the parking, or including the 
park? A. That is without the park. 

Q. Sir? A. That is without the park. 
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Q. Is the width of the parking approximately the width 
of one of these concrete blocks? A. Some places. Yes, 
sir. Most of the places, it is. 

Q. So that you are saying, are you, that I might count 
a total of four concrete spaces between the curb and the 
front facade of these buildings? A. That is right. 

The Court: He said three. 

The Witness: Three 4’s, twelve. Yes, sir. Then your 
park is three. 

********** 

562 Q. Mr. Alvey, this parking you have described, 
was it at the curb end or the house end of the side¬ 
walk? A. At the curb. 

Q. No doubt about that ? A. No, sir. 

Q. And that plus approximately three concrete blocks 
was the width of the sidewalk at that point? A. Yes, sir. 
********** 

563 Q. Now, my next question, Mr. Alvey, is. on the 
morning of October 9, 1947 were your men replac¬ 
ing—doing work in the replacement of services?— A. Yes, 
sir. 

Q. What was the procedure, geographically, as to how 
these services were replaced, and by that I mean begin¬ 
ning where you make the cut in the street, or in the side¬ 
walk, and how you excavated and how you exposed the 
whole service from the main to the house? A. Well, the 
first thing to do, in the evenings we would break a 

564 hole out in the sidewalk, because the compressors 
don’t get there until eight in the morning. We had 

to get on the job at seven-thirty. The compressors, they 
don’t leave until after eight o’clock. Bv the time thev get 
ready, they don’t get there until eight-thirty or nine 
o ’clock. 

Q. In connection with what you are now talking about, 
had you dug right angle trenches in the street at this point 
from the main to the curb? A. No, sir. 

Q. Had you begun that yet? A. No, sir. 
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Q. All right. Your testimony is that the first thing you 

did, what you did the night before was to break out the 

concrete in the sidewalk? A. That is right. 

Q. Now, what was the procedure for selecting where 

vou would break out concrete, and whether vou would break 
« ' * 

out all the blocks, or not? A. Well, see, we had to locate 
the service first, because we had to pay for all those blocks. 

Q. Don't talk so fast. Let everbody hear you. A. They 
had to pay for the blocks. Each block cost so much money. 
So we would try to locate the service before breaking out 
too many blocks. So we would break them up like 

565 this evening for tomorrow, for the men to have 
something to work on until the compressors got 

there in the morning. 

Q. You couldn’t stand on the sidewalk and tell to a cer¬ 
tainty under which blocks those pipes ran? A. No, sir. 

Q. How would you locate the point at which the pipe 
entered the building? A. Well, you would go into the 
house and get the location of them. 

Q. Then work back from there? A. We would come out 
to the curb, break a block or some parking, whichever it 
was. 

Q. Take, for example, a series of three or four concrete 
blocks, somewhat comparable with these composition blocks 
I am looking at on the fioor; say I am standing at the house 
looking out into the street, and you have three or four 
blocks in front of you; would you break all four of those 
blocks? A. No, sir. 

Q. What would you break? A. We only break two of 
them. 

Q. Do you break the two together, or skip one? A. We 
skip one. Of four blocks we would skip two. 

566 Q. Skip two? A. Yes, sir. 

Q. * * * What is your testimony about how you 
went about breaking those concrete blocks the night before 
the day you saw this man lying on the curb? A. Well, we 
went back in the evening- 
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The Court: He said he was lying on a pile of dirt. 

Mr. Wilson: On a pile of dirt. 

The Court: Go ahead. 

A. (Continuing) In the evening, see, we would break those 
blocks, and the next morning we would go there and have 
these men take these tunnel bars to get the concrete out 
of the ground. 

***###•#*# 

Q. I am asking about what you did with respect to the 
blocks on the late afternoon of October 8th, the day 

567 before you saw this man lying on the sidewalk. A. 
Those blocks were all broken on the 8th. 

Q. What kind of machinery did you use to break up the 
concrete? A. with compressors, jack hammers, on the 
8th. 

Q. What do you mean by a compressor, and what do 
you mean by a jack hammer? A. The compressor runs 
the jack hammer. 

Q. Is that run by machinery? A. Yes, sir. 

Q. Or by hand? A. By a machine. 

Q. Do you lift out the concrete by the compressor or 
by the jack hammer, or just break it up? A. Just break 
it up. 

Q. And do you recall whether on the afternoon of the 
8th the compressors broke up the concrete blocks in con¬ 
nection with a number of services along the north side of 
H Street? A. Yes, sir; seven of them. 

Q. What time do you folks go to work in the morning, 
Mr. Alvev? A. Seven-thirtv. 

w •> 

Q. And did you have a crew- who were working under 
your direction in this particular area on the mom- 

568 ing of the 9th? A. Yes, sir. 

Q. Now, you referred a few- moments ago to the 
use of tunneling bars. What is a tunneling bar? A. Well, 
you take a piece of three-quarter pipe, take a (brick) and 
put it on the end of it, strike it on the concrete and tighten 
it, then you hit it like this and pry it over. 
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Q. You take and make a spear out of a pipe? A. Yes, 
sir, a spear. 

Q. Out of a pipe? A. Yes, sir. 

Q. And you work it downward and upward as if you 
were spearing something? A. Yes, sir. 

Q. You don't swing it over your head as if it was a 
pick? A. You couldn’t swing it over because it is not 
like taking a pick. 

The Court: 1 did not understand you. 

The Witness: You put it down this way. You get in 
a crack where you break the concrete out, and you pull 
it over and pry it out like that (indicating). 

Bv Mr. Wilson: 

* 

Q. Now on the morning of the 9th, prior to the time 
you saw this man lying there, what were your men 

569 doing with respect to the concrete on the isdewalk 
along the north curb of H Street in the 1200 block? 

A. Well, they were digging down to locate the services. 

Q. What instruments were they using? A. A shovel and 
a spear. 

Q. A shovel and a spear? A. Well, tunneling bar, same 
as a spear. 

Q. Tunneling bar? A. Yes, sir. 

Q. Were any of them at that time using a pick? A. 
You couldn’t use a pick in there. 

Q. Will you explain what is the function and operation 
of the spear ? A. Well, you take a three by three hole, you 
cannot hit the pick in it like that (indicating), because 
there is a three foot handle on a pick and the blocks are 
only three by three. 

Q. Three by three feet? A. Yes, sir. And a pick handle 
is three feet long, so you couldn’t swing a pick. 

Q. What do you do with the tunneling bar? A. So you 
take a bar so you can hit straight down, and push it over 
like this (indicating). 

570 Q. You pry it loose? A. That is right. 
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Q. How do you lift the concrete out of the ground? 
A. Well, after you get it loose, you take your hand like 
that (indicating) and lay it over, or take the shovel after 
you get a couple of pieces out. 

Q. You are confident there were no compressors work¬ 
ing in that area that morning? A. Not at that time. No, 
sir. 

Q. And you are confident that none of your men was 
picking at that time? A. Yes, sir. I know they wasn’t. 

Q. Did you see any stones or pieces of concrete flying 
from the use of the tunneling bars? A. Oh, no, sir. You 
have to be awful careful because of those windows. 

Q. From your experience with the use of tunneling bars 
in those circumstances, is there a likelihood of there being 
any flying stones or pieces of concrete? A. No, sir. 

Mr. Brick: If Your Honor please, I object to that. I 
wanted to object before he got it out. I move the answer 
be stricken. 

The Court: Overruled. I wish you would describe this 
tunneling bar. What does it look like, like a crowbar? 
571 The Witness: Yes, something like a crowbar. 
Yes, sir. 

Bv Mr. Wilson: 

* 

Q. Is the handle that you use, that you put your hands 
on, made of wood, or of metal? A. Metal. 

Q. It is a pipe? A. It is a pipe. 

Q. How long is the handle so-called of this tunneling 
bar? A. Well, some of them have them three feet, some 
four, whichever ones—you know, a tall man, he will get 
a piece of pipe, if he wants four feet he will cut it four 
feet. 

Q. Where do you get the (spear) that you put on one 
end? A. It is a pick, like a pick, you just drive it in one 
end of it. 

Q. And how do you hook the pick head into the handle 
of the bar? A. You take it and stick it up into the bar 
and then you take it and hit it on the curb. 
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Q. Are you speaking of a pick which has two ends to 
it ordinarily? A. Yes, sir. 

572 Q. Is that your idea of a pick generally, Mr. 

Alvev? A. That is right. 

Q. And is it that you take one of these ends (indicat¬ 
ing)—of course I have too much arc here, I guess would 
be the word—and you have a pipe with a hole in it, and 
you take one of these and jam it up in that? A. That is 
right. 

Q. And what do you get in length as the result—do you 
get six feet, five feet, four feet, from the top of the handle 
to the point of the spear? A. Most of them run about four 
feet. 

Q. I see. Is this handled by two men, or by one man? 

A. One man. 

Q. Does he apply both of his hands to the handle? A. 

Yes, sir. 

Q. Or one of his hands? A. Both hands. 

Q. Now, on this morning in question, you said that 
the District government was doing some water department - 
work? A. Yes, sir. 

Q. Will you stand down here and take this pointer and 
indicate first the point at which they were doing 

573 some work? A. (Witness goes to blackboard and 
indicates on diagram.) They was working right in 

here. 

Q. And you are speaking now about the roadway,—the 
street? A. In the roadwav. 

Q. In the roadway. Was it along the east curb of 12th 
Street north of H? A. Right in here. They was throw¬ 
ing this dirt over on here. 

Q. Let me tell you, Mr. Alvey, this is the east curb of 
12th. A. Yes, sir. 

Q. And this is the north curb of H. My question is, 
was this excavation of the District in the street along 
the east curb of 12th? A. Yes, sir. 

Q. And for what distance, sir? A. And they had gone 
back past the building here, right back about in here. 
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Q. They had gone north beyond the line of the front 

of the buildings on H Street? A. Yes, sir. 

• **•**#*•• 

574 Q. How were they working there, if you remem¬ 
ber, on the morning on which you saw this man lying 

there? A. Well, they was working in the ditch. 

Q. What kind of work were they doing, excavating, or 

shoveling, or tamping? A. Shoveling. 

• ##***•••* 

575 By Mr. Wilson: 

Q. Now, Mr. Alvey, on the morning of the 9th of Octo¬ 
ber, was it possible for pedestrians to use the north side¬ 
walk of H Street in front of t hese numbers, 1200 to 1210? 
A. Yes, sir. 

Q. Will you stand down again, please, and take this 
pointer- 

(Witness goes to blackboard.) 

Q. (Continuing) —and indicate the course of the walk¬ 
way over which pedestrians might travel? A. This would 
be the buildings up here (indicates). 

The Court: No, no. Show’ him w’here the buildings are. 

By Mr. Wilson: 

Q. These are buildings. These are the fronts of the 
buildings. This is the line of the fronts of the buildings 
on the north sidewalk of H Street, and this is 12th. This 
is the sidewalk area, which is three to four blocks, accord¬ 
ing to your testimony. (Indicating on diagram.) 

576 A. We cut out one block from here to here. We 
would tunnel out twa blocks, and cut out another 

one up to the building. 

Q. Where would the pedestrians be able to pass along 
eastward or westward on that sidewalk? A. Straight down 
through the middle, straight dowa through here, and if 
they wanted to come out in the street they could walk be¬ 
tween the ditches. We had barricades up at all times. 
*•••••••*• 
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57S By Mr. Wilson: 

Q. 1 understand, but you have more blocks cross-wise 
on the sidewalk than you had in your earlier testimony. I 
want to get that straight. A. This would be the parking 
there. You have to have room before you get back far 
enough. 

Q. In addition to the park area, how many blocks of 3 
by 3 concrete squares would there be from the parking 
area to the house line? A. There would be four. 

Q. And if this (indicating) is parking area, is that a 
fair description of four concrete squares? I know they 
are not square. A. Yes, sir. 

##*#***##* 

579 Q. Do you remember approximately what was the 
distance between two sets of blocks which ran par¬ 
allel to each other from the curb or the parking to the 
house? A. Well, each block is 3 x 3, and each service runs 
about twenty foot apart. 

The Court: We will take a five minute recess. 
##**#*##*# 

5S0 Q. Xow, will you go ahead in your own way and 
tell His Honor and the jury how you barricaded 
that area to protect the public against injury? A. "Well, 
we cut the block next to the house. We cut the one out 
next to the curb. We would leave the two blocks in the 
center in the sidewalk clear at all times. We would barri¬ 
cade each service off, so people could have plenty of room 
to walk from the sidewalk out to cross the street, except 
the place we had barricaded. That would be about every 
twenty feet apart up and down the sidewalk. 

Q. Let us develop this picture, too. How far down did 
your men have to excavate to get to a service? 
581 A. From two to three feet. 

Q. And what did you do with the dirt that came 
out of those holes? A. Well, we would throw the rough 
concrete on one side, and the dirt on the other. When we 


197 


excavated for another service we would throw the dirt the 
same wav, we would throw the dirt the other way and 

the concrete the opposite way. 

#####***•• 

584 Q. Now, my next question is, approximately how 
wide was the sidewalk available to pedestrian travel 

between anv two of these service laterals? A. Twenty feet. 

Q. Then when you barricaded the sides and filled up with 
dirt within the barricades, how much did you reduce that 
twenty feet? A. We leave about ten foot open at all times. 

Q. So between each two of these laterals on the sidewalk 
there was a ten foot area? A. Yes, sir. 

Q. And did pedestrians have access to the street through 
those ten foot areas, or were there other excavations 

585 in those areas to prevent them from going in the 
street? A. It prevented them from going in the 

street. 

Q. Why? A. Because it was barricaded off. 

Q. Who caused that to be done? A. I barricaded it off 

for mv ditches. 

* 

Q. In between the two sets of laterals? A. Not in be¬ 
tween. 

Q. That is what I was asking about. Let us get this 
straight now. I am not asking you now about the barricades 
where you had cut out concrete. I am talking about 
between two sets of these blocks. You said ordinarily there 
would be twenty foot distance. A. Yes, sir. 

Q. And in these instances when you put your barricade 
around your dirt and concrete and within the barricade you 
reduced that area to approximately ten feet— A. That 
is right. 

Q. My question is, was there anything which would pre¬ 
vent a pedestrian from freely going into the street? A. 
No, sir. Nothing at all. 

Q. You had no barricades there? A. No, sir. 

Q. Was there any excavating work being done at 

586 that point? A. No, sir; not at that point. 
##••••**#* 


Cross-examination. 

Bv Mr. Brick: 

* 

Q. Now, when you mentioned barricades, what did you 
mean by a barricade? Describe what a barricade is. A. 
It is just like a gate. It is a gate. You can open or close 
it up any way you want to. 

Q. Is it a solid piece so that things can’t get through it? 
A. You could get things through it, but it would be pretty 
tough. 

Q. A rock,—could it fly through it ? A. Oh, sure. 

Q. So it is a gate that has a lattice work down through it, 
but it is mostly open ? A. That is right. 

• ••*•****# 

5S7 Q. You did have cuts right in front of the dress 
shop and in front of the barber shop; isn’t that cor¬ 
rect? A. I did. 

*••##***#* 

588 Q. How far back was it you were working from on 
October 9, 1947? A. Fifty-nine feet from the center 

line of 12th Street. 

Q. From the center line of 12th Street, 59 feet? A. That 
is right. 

• *•*#*»*** 

A. I didn’t have any near the corner. The closest one 

was that first house, 59 feet from the center- 

The Court: Closest to where? 

The Witness: The closest one to the curb was 59 feet 
from the center line of 12th Street. That would be here, 
about thirty feet from the corner of 12th Street. 

Bv Mr. Brick: 

m 

Q. In other words, thirty feet from this corner? A. That 
is right. 

Q. That was your closest man? A. That was my closest 
man. 

Q. Your closest men were working right here in 

589 front of the dress shop? A. That is right. 
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Q. You had men working in this ditch right in front 
of the barber shop or the store next to the dress shop? 
A. That is right. 

Q. How manv men did you have working? A. I was 
running three crews at a time. I had about forty-six, but 
I had about six working there that morning. 

Q. You had six or eight working in here? A. Yes. 

Q. What were you doing besides supervising these six 
men ? A. I was working up and down the street, watching 
the rest of them. 

Q. So you were not in any one place for any length of 
time. Is that correct? A. That is right. 

Q. Now, do you recall what time that day that the air 
compressor equipment got there? A. I would say around 
about eight o’clock—eigth-thirtv. 

Q. And so you had air compressors working some¬ 
where between eight and eight-thirty that morning? 

590 A. It would have to be after eight-thirty, because 
when they got on the job it would be eight-thirty. 

By the time they got the equipment off and the men got 
started, it would be pretty close to nine o’clock. 

Q. Now, are you positive that the District workers were 
working up here that morning? A. They had a ditch open 
there. 

Q. Now, as a matter of fact, they were working all over 
this intersection on the eastbound side at that time, were 
they not ? A. They were. 

• #••*#*#*• 

591 Q. So you really don’t recall how much concrete 
you did take up there on that particular day? A. 

No, I don’t. But I do know we didn’t break anything that 
morning. 

Q. And do you have any recollection as to when you did 
break the concrete? A. We alwavs broke it on the evening 
before the next day. 

Q. Now actually would the point of the tunneling bar be 
as sharp as this pointer? A. No, it wouldn’t. 
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Q. How much blunter would it be than that? A. I 
would say it would be about an inch and a half wide. 

Q. An inch and a half wide, but it is quite sharp, is it 
not? A. The point of it is, but we used the point of it to 
go up into the bar. 

Q. How about the end you pound down ? A. That is the 
square end of the pick. 

Q. That is the square end of the pick? A. That is the 
square end of the pick. 

592 Q. And you used that to break things. Is that 
correct? A. Xo, we don’t use that to break anything. 

You couldn’t break anything with it. We just use it to 
loosen up the dirt. 

Q. And rock, or anything underneath there? A. There 
wouldn ’t be any rock underneath there. 

Q. Were they using it for anything other than that? A. 
Just to tunnel with. 

Q. As a matter of fact, do you recall talking to Mr. 
Fitzgerald about this matter on January 20th, 1948, or some 
time prior to that date? A. I don’t know. I think he did 
mention something about it. 

Q. And do you recall telling him that the Water Depart¬ 
ment and the C & P Telephone Company were working in 
the intersection of 12th and H Streets on that date, and 
this would place them between the eastbound street car 
stop and our excavation, somewhere along in here? A. 
Yes. It was the water department, the C & P Telephone 
Company and the Electric, all was working there at one 
time. 

Q. That was on the eastbound side? A. They was also 
working on the other side, too. 

Q. Now, you did tell him that at the time. Is 

593 that correct? A. Yes. They was working on both 
sides at one time. 

Q. I am talking about October 9th, 1947. Do you recall ? 
A. Yes. 

*#•*••*#*# 
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Q. Well, didn’t he ask you at that time about every¬ 
where that men were working? A. No, he didn’t, because. 
I couldn’t remember the day I was out there, there were 
so many people out there working. 

Q. But he was questioning you about this accident at the 
time? A. He asked me a few questions about it, 

594 but I didn’t pay any attention to it. 
**•#•••##* 

Redirect examination. 

Bv Mr. Wilson: 

Q. Mr. Alvey, just to clear up a little matter, the spear 
of this bar being called a tunnel bar, what is its other pur¬ 
pose besides prying loose dirt? A. We tunnel back under 
the sidewalk. We take it this way and pry it back this 
way under those blocks. (Witness indicating.) 

Q. Your man is down in the hole? A. Yes, sir. He’s 
down in the hole. 

Q. And is using this spear to tunnel? A. Yes, sir. 

Q. That is where it gets its name? A. That is why we 
call it a tunnel bar. 

By the Court: 

Q. Where did you see the plaintiff lying on a pile of 
dirt? Will you go down and point it out? A. (Witness 
goes to blackboard and indicates on diagram.) Right on 
this corner, right here. 

Q. Put a circle there. A. (Witness does so, and returns 
to stand.) 

Q. What was he doing? A. He was just lying 

595 there, throwing his head from side to side. 

Q. Did the police come at that time? A. No, sir. 
They didn’t. It took them about ten minutes after I got up 
there before I saw the police come up. 

Q. Was that the first time you saw that man that morn¬ 
ing? A. Yes, sir. 

The Court: All right. 
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By Mr. Wilson: 

Q. Did you remain there until the police arrived? A. 
No, sir, because I was called down the street. When I 
came back again the police was there. 

Q. Had the ambulance arrived? A. Yes, sir. 

Mr. Wilson: Thank vou. That is all. 

By Mr. Brick: 

Q. Quite a few people were gathered around him when 

you first same up to him. Is that correct ? A. That is right. 
***###*#** 

596 Charles Downs 

was called as a witness for and on behalf of the Defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct examination. 

Bv Mr. Wilson: 

•> 

Q. Mr. Downs, what is your full name? A. Charles 
Downs. 

**•#*####* 

Q. Where were you employed back around the first part 
of October, 1947? A. Washington Gas Light Company. 

Q. In what capacity were you working for them? A. 
Laborer. 

Q. And at what place in the city were you working? A. 
Twelfth and H Street. 

Q. Northeast? 

#*•#•••## * 

597 Q. I want to ask you about a day when you saw 
something happen to a man at that corner. Do you 

recognize this gentleman (the plaintiff) sitting here? A. 
Ido. 

Q. When was the first time you ever saw him? A. The 
first time I saw him, he was trying to board a street car 
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at that particular time on the corner where I was working 
at. 

Q. Have you any way of saying definitely that that was 
October 9th, 1947, or is that an approximate date to you? 
A. That is the approximate date to me. 

Q. What time of morning did you see this man ? A. Well, 
we had just started to work about seven-thirty at the time 
I saw him. The kids were going to school. 

Q. Were you working with another laborer at that time 
on some part of the project? A. I was. 

Q. What was his name? A. William Andrews. 

Q. I want to show you, Mr. Downs, what we have 

598 all drawn here and see if it would help us. This 
(indicating on diagram on blackboard) is the inter¬ 
section of 12th and H. This is H Street—I beg pardon— 
this is 12th Street going north. This is H Street going east. 
The Union Station would be back up this way. In other 
words, 11th Street would be here—10th. 9th, and so on up 
to the Union Station. This way you would go toward 15th 
and H. 

Now this is the northeast corner. There is a car stop 
somewhere around this spot, everybody says. 

Would you stand down here and take this pointer, and, 
to the best of your ability, tell His Honor and the jury at 
approximately what point you were working with Andrews 
on that particular morning? A. (Witness goes to black¬ 
board and indicates on diagram.) On that particular morn¬ 
ing—on that particular morning I was working on H Street, 
facing the market on the opposite side of the street, which 
was the old market then before they tore it down. 

Q. Is this (indicating) the corner on which the old market 
was,—the southeast corner? A. The southeast corner. 

Q. What kind of work were you doing? A. Well, I was 
drilling with a tunneling bar. A tunneling bar is a piece 
of pipe with a pick into it. 

599 Q. Let me see if we can fix the—were you work¬ 
ing in the sidewalk? A. No. I was between the 

street and the sidewalk. 
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Q. All right. Were you in the first trench or the second 
trench, or do you remember? A. I was in the first trench 
opposite the lamp post. 

Q. And is that the first trench as you looked from H 
Street east? A. That is right. 

Mr. Wilson: All right. Now go back to the stand. 

(Witness returns to witness stand.) 

Q. Mr. Gallagher has corrected me—I am sorry. Let 
me ask that last question over again, Mr. Downs. 

You were in the first trench as you looked from 12th 
Street east. Is that right? A. That is right. 

Q. Mr. Gallagher, when I asked from H Street east, 
corrected me. You would be looking north from II Street, 
wouldn’t vou? From 12th Street on this corner looking 
east, you were working in the first trench. Is that cor¬ 
rect? A. That is correct. 

600 Q. Was Andrews there with you? A. That is 
right. 

*#*#*##**# 

Q. * * * Now my question is, when did this gentleman 
first come within your vision? When did you first observe 
him? A. When I first observed him, he was trving to 
board this street car going this direction (indicating). 

Q. Going to town, or away from town? A. Going to 
town. 

Q. What happened? A. The car was very crowded. The 
motorman was in front and the conductor was in back, and 
he was trying to get on the front of the car, and it seemed 
as though he couldn’t make it to the car, and he gotten off. 

At that particular time there were two colored fellows 
who assisted him to the lamp post, assisted him to the 
lamp post, and he sets down and kind of reached 

601 back in his pocket to get a handkerchief. 

Q. Would you stand down again and mark for His 
Honor and the jury with this piece of black crayon where 
the lamp post is that you just referred to? A. (Witness 
goes to blackboard and indicates on diagram.) The lamp 
post was about here. (Marks same.) 
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Q. Thank you. You had better go back, so everybody 
can hear you. A. (Witness resumes witness stand.) 

Q. Was there a loading platform in the street at that 
time, or just a place where the street car stopped? A. 
There was just a place where the street car stopped. 

Q. Did you see this man fall down? A. I never saw him 
fall down. 

Q. Were you one of the men who helped him back to the 
curb? A. No, sir. 

Q. What happened to him when he was helped back to 
the curb? What did you see? A. I saw blood coming from 
his ear. 

Q. Was he standing, or lying down? A. Well, he was 
sitting, kind of braced against the lamp post. 

Q. Did you stand there a while, or go back to work? 
A. I went back to work. 

602 Q. Did there come a time when the police arrived ? 
A. They arrived and put him in the ambulance. 

Q. Did you speak to this gentlman? A. No. 

Q. Did you hear him say anything to anyone? A. Not 
to my knowing. 

**••#««•** 

By Mr. Wilson: 

Q. Now, had this man come within your view before 
you saw him out there trying to board the street car? 
A. No. 

Q. How long did you observe him trying to get on 

603 the street car? A. Well, I guess it was approxi¬ 
mately fifteen or twenty minutes. 

• ••*«#*##* 

Q. Did he have a hat on, or not? A. No. 

Q. Had no hat on? A. No hat. 

Q. Now you go ahead and tell His Honor and the jury 
what you and Mr. Andrews were doing just before you 
saw these men go get him, and at the time you saw them 
get him? A. We were there, at least I was there with the 
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tunneling bar between the curbstone and the ditch where 
I was digging. We were down about three feet in the 
ground. 

Q. What was Andrews doing, if you know? A. Well, 
he was there shoveling the dirt from the ditch inside the 
barricade. 

Q. Were either of you picking? A. No. 

*#•*•**#*• 

604 Cross-examination. 

By Mr. Brick: 

• *•#***•*• 

Q. I see. How heavy is that tunneling bar? A. Well, 
I don’t know the approximate weight of it. 

Q. Well, can you give us some idea? A. It is just about 
as heavy as a shovel. 

*#•***###* 

605 Henry F. Krcrutwurst 

was called as a witness for and on behalf of the Defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct examination. 

By Mr. Wilson: 

Q. Mr. Krautwurst, what is your full name, and how do 
you spell your last name? A. Henry F. Krautwurst. 

Q. Where are you employed? A. Washington Gas Light 
Company. 

Q. How long have you been employed by the Washington 
Gas Light Company? A. Thirteen years. 

Q. In what portion of the Gas Company are you now 
working? A. In the Law Department. 

Q. Have you done some work on this case? A. Yes, I 
have. 

Q. Will you state whether you have endeavored to find 
a former employee of the Gas Company named William 







207 


H. Andrews? A. Yes. I endeavored to locate Mr. Andrews 
beginning in September of 1952. 

606 Q. Were you able to find him? A. Not at all. 

Q. Did you go to every address which was given 
to you? A. Yes, I went to every address, and I called some 
phone numbers that were given to me. 
**•*•*#•*« 

611 Harry Brazier 

was called as a witness for and on behalf of the Defend¬ 
ant and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

Bv Mr. Wilson: 

Q. Mr. Brazier, will you state your full name, please? 
A. Harrv. 

* ********* 

Q. Where are you employed? A. New Colonial Hotel. 

********** 

612 Q. Do you recognize Mr. Kerlin, who sits here 
in the Court room? A. Yes, sir. 

Q. Did there come a time that you employed him there? 
A. Yes, sir. 

Q. Can you fix the time? A. It was January 2nd to 
March 13th, 1948. 

Q. And in what capacity did you employ him? A. Engi¬ 
neer’s helper. 

Q. Had you ever seen him before that time? A. No, 
sir. 

Q. And what was the condition of his hearing as you 
talked to him? A. Well, his hearing wasn’t normal, but 
you didn’t have to yell, or nothing like that. 

Q. You didn’t have to yell? A. No. 

Q. You didn’t have to communicate with him by 
writing? A. No, sir. 
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Q. You could talk to him? A. Yes, sir. 

Q. He could hear you? A. Yes, sir. 

Q. What was the reason for the termination of his em¬ 
ployment? A. Drinking. 

Q. Drinking? A. Yes, sir. 

**#*#*##*• 

614 Roman Stalder 

was called as a witness for and on behalf of the Defend¬ 
ant and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

By Mr. Wilson: 

Q. Will you state your name, please, sir? A. Roman 
Stalder. 

*.*######** 

Q. Where are you employed? A. Columbia Hospital. 

Q. In what capacity? A. Chief Engineer. 

#**#*#***• 

615 Q. Do you recognize Mr. Kerlin, sitting here? A. 
Yes, sir. 

Q. Did there come a time when you employed him? A. 
Yes, sir. 

Q. In what capacity? A. Maintenance man. 

Q. And when was that? A. I have it here. (Refers to 
book.) July 20th, 1950. 

Q. How long did he remain with you? A. He stayed 
there until August 26th, 1950. 

Q. And what was the condition of his hearing when he 
came there, Mr. Stalder? A. He was hard of hearing. 

Q. Will you put your hand down? Did you have to shout 
to him? A. No. 

Q. You could speak to him in a conversational voice? 
A. No. You had to raise vour voice. 

Q. But you didn’t have to write to him? A. No. 

616 Q. And he understood what you said. A. Yes, sir. 
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Q. Now, did there come a time when his hearing seemed 
to get abruptly worse? A. Yes. 

Q. When was that, sir? A. That was after he left through 
some kind of an injury and came back, and then he couldn’t 
hear at all. 

Q. When did he leave you? A. The 26th of August was 

on a Saturday, and then Sundav was his dav off. Some 
• ' * * 

kind of an accident he had, and then he was different. 
***«***••• 

617 Mr. Wilson: This is the deposition, if Your Honor 
please, of Doctor Clifford A. Folkes, a physician in 

Richmond, Virginia, which was taken in his office, 710 Pro¬ 
fessional Building, Fifth and Franklin Streets, Richmond, 
Virginia on the past Saturday afternoon. Mr. Gal- 

618 lagher and I appeared there for the Washington 
Gas Light Company, and Miss Warren appeared 

there for the Plaintiff. I will read my direct examination. 

(Thereupon, Mr. Wilson read the questions in the depo¬ 
sition, and Mr. Gallagher read the answers, as follows:) 

Dr. Clifford A. Folkes 

‘‘Direct examination. 

“By Mr. W 7 ilson: 

“Q. Dr. Folkes, your names is— A. Clifford A. Folkes. 

#*•*•*#•*• 

621 “Q. Do you have an official connection with the 

Virginia Penitentiary at Richmond? A. Yes; I am 
their part-time eye, ear, nose and throat doctor. 

• •••*****• 

“Q. Directing your attention to August of 1945, will 
you state whether you were on hand to perform your serv¬ 
ices at the penitentiary at that time? A. Yes, I know 
definitely that I was, because I remember when I took my 
vacation. 

****#**#•• 
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622 “Q. Doctor, in 1945 was there a practice at the 

penitentiary in relation to physical examination of 
prisoners or inmates when they were received, or within 
a reasonable time thereafter? A. Oh, yes; all prisoners 
come in and are put in what we speak of as a receiving 
cell, and they stay there anywhere from around a month 
to six weeks. 1 would say that the average is around three 
or four weeks, and as they come in there, as these prisoners 
come in from, say, Norfolk, Newport News, Roanoke and 
Danville, we speak of them as having a certain roster of 
their own and we examine them at that farm. I don't see 
them until—well, they might have been there a week or 
ten days or two weeks before I see them, and again I might 
see them the day when they come in, but we have to clear 
them out as fast as we can because we will have around 200 
or 250 coming through. 

********** 

624 “Q. Have you refreshed your recollection from 
the records that some time around or near August 

13, 1945, you examined one Lloyd Kerlin, a prisoner at the 
Virginia Penitentiary at Richmond? A. Yes, if it is on 
that record I definitely did so. Of course, his name would 
not mean a thing to me—T mean, when they come through. 

********** 

625 “Q. I show you Defendant’s Exhibit 1-A, and ask 
you if you had anything to do with that record. A. 

Yes, this part here that has to do with his vision, and hear¬ 
ing and throat and tonsils was my part of it. 

“Q. Was the description of his physical condition as 
you saw it with relation to the different phases of his 
body which you examined—was that description inserted 
by you or at your direction ? A. At my direction—by direct¬ 
ing. 

“Q. I notice that on this Exhibit 1-A there are the sym¬ 
bols “Bl-4 to see Dr. Folkes.” Can you tell us what that 




211 


code symbol means? A. That is a classification mark which 
we have there, which the boys would mean for me to see. 

«****#•*•* 

629 “Q. Doctor, does that mean that you saw this 
man only once on his admission, or did you see him 

also later on when he had the road injury? A. He could 
not have gone to the road until we had passed on him and 
he had gone to t he classification board to be sent out. 

“Q. You say ‘until we had passed on him’— A. I mean 
the different doctors. 

“ Q. Including yourself ? A. Including myself. This evi¬ 
dently was when he came in. 

“Q. But your previous answer has been that you 

630 saw him, earlier, within a reasonable time after 
8/13/45? A. I saw him definitely, positively, within 

a month; I was bound to have seen him from 8/15/45 to 
9/15/1945, somewhere in there. 

“Q. Doctor, what is the way in which you use the word 
‘bad’ in connection with the right and left ear hearing? 
Do you have a special test to determine what you mean by 
‘bad’? A. Yes. 

“Q. Will you go ahead and explain it? A. At that time 
we were using the nomenclature or the words ‘fair’ or 
‘good’ and then ‘poor’ and then ‘bad’ and it would be a 
progression or a diminution, but at the present time we 
are using the number of feet. 

“Q. In determining whether the hearing of this man 
was good or poor or bad, what tests did you apply? A. 
We were using a watch test from 24 inches away to direct 
contact to his hear. Then we would use a whispering 
voice, and then I would speak lower than I am speaking 
now to you. We would start at 20 feet, and if he would 
not hear that we would go to 15, then go to 10, then go 
to 5. 

“Q. Taking up the two tests, what kind of a watch 

631 did you use? A. we would use a watch that makes 
a tick, about the size of an Ingersoll dollar watch, 

with a fairly loud tick. 
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‘‘Q. And you would begin by holding the watch at a 
maximum of 24 inches from the ear? A. No; you would 
think we would, but we would start putting the watch to 
the ear, and then getting it away. You would find how he 
would hear better that wav. 

“Q. At what distance would you record hearing to be 
bad, according to the test which you have just mentioned? 
“A. With the watch? 

“Q. With the watch. A. I would say from 5 inches 
from his ear—within a radius or a distance of 5 inches to 
his ear. 

“Q. What would you ask him to do with respect to your 
holding the watch? A. Ask him if he can hear the tick. 

“Q. What would you record as to his condition of hear¬ 
ing if you held the watch at 5 inches and he told you that 
he could not hear it ? A. I would classify that his hearing 
was very bad; I would say that he lost around 60 to 70 
percent of his hearing. 

“Q. At what distance would you record simply the 
632 word ‘bad’, not ‘very bad’? A. Around 10 inches. 

“Q. From your experience and practice and from 
how you followed these tests, what is your testimony as to 
where the watch must have been in the case of Lloyd 
Kerlin for you to have recorded the word ‘bad’ on his 
hearing chart? A. I would say around 5 inches, because 
I underscored ‘bad* there. Evidently when I talked to the 
boy, I would say ‘That is quite bad’ or ‘Very bad’, or I 
would say ‘That is a hell of a vision’—I mean ‘of a hearing’. 

“Q. Doctor, if you recorded the same word so under¬ 
scored for both the right and left ear, is it your testimony 
that you got the same results for both ears? A. Yes. 

“Q. Now, with respect to the distance test, without a 
watch, in the case of this man did the test result in vour 
recording again the word ‘bad’? A. Yes. 

“Q. Rather, I don’t like to use the word ‘again,’ but 
you still used the word ‘bad’? A. Yes. 

“Q. Will you explain for the record at what distance 
he would be for you to record the word ‘bad’? A. He 



213 


633 would bo 20 feet from me, with his back toward me, 
and I would say in about the tone that I am talking 

now—I would sav mavbe 4 ninety-nine’ or ‘San Francisco’ 
or some remark, and if he could not hear it, come up to 15 
feet. 

“Miss Warren: Pardon me, but when you say that you 
were talking in the same tone of voice that you are talking 
now, I submit that there would be no way, in reading the 
deposition to the Court and jury, to know what tone of voice 
you are using. 

“The Witness: I would say it in a low, ordinary con¬ 
versational tone; that is about the tone that I am using now. 

‘ ‘ By Mr. Wilson: 

“Q. Earlier in your testimony you spoke about talking 
in a whispering, low voice. You are not talking in a 
whispering voice now, are you? A. No, but in an ordinary 
low conversation. 

“Q. You don’t mean to say that it must be in a whisper¬ 
ing voice? A. No, I would not say that. 

“Q. Let me be sure that the record is clear on this, Dr. 
Folkes: In this distance test, without the use of a watch, 
would vou again ask the inmate if he could hear vou? 

634 A. Yes, we would ask him to repeat what I am say¬ 
ing. 

“Q. Would you state again what the distances were in 
the use by you of the three categories, namely, good, poor, 
and bad? A. I would consider from 15 to 20 feet fairly 
normal hearing, and for poor I would say that I would take 
from around S to about 15, about that distance, and less 
than that I would say it was bad. 

“Q. You are not able to say how much less than 8 feet 
it was, of course? A. No, I would not be able to say that. 

“Q. Doctor, do you know what was the practice of the 
penitentiary, in the years 1945 and 1946, as to sending in¬ 
mates to road gangs who would have some hearing dis¬ 
ability? A. Well, you see, penal work is entirely different 
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from anything else. The main thing is to get them to work; 
we have to put them to work and regardless—I mean, they 
have to do something, to be put to work, because if they 
were idle we would have a mess on our hands there, and a 
person's hearing would not make any difference to us. We 
would send him to a road camp—we would send him some¬ 
where we thought it was not dangerous, was not hazardous 
work, I mean. 

635 “Q. And when you refer to a man without hearing, 
you mean with a hearing disability? A. With a 

hearing disability, yes. There would be no reason in the 
world not to send him out on the road or to the farm. 

‘ k Q. Is there anything on Defendant's Exhibit 1-A which 
gives vou the recollection that vou mav have seen this man 
or did see this man a second time during his term? A. Yes, 
this down here at the bottom of this chart here, these num¬ 
bers, this 9-14-2, and then 3-2S-46 down there. If he was in 
the penitentiary, we have got when he was received, on 
August 13, 1945, and then down here there is 9-14—that 
must be a 45. It has the word ‘refraction,’ or examination 
of his eyes. I evidently examined his eyes before he went 
out to the road—yes, definitely I did, because he had a bad 
vision here also. 

“Q. Doctor, by laying emphasis on that, you don't mean 
to change your testimony that you previously gave that you 
examined his ears previous to his going to the road ? A. Oh, 
yes, he was examined at the same time as his eyes; his ears 
were checked again for some reason or other, because 

636 there is a notation here on the ears also. Weevident- 
lv checked his ears again. 

“Q. Later on, in connection with a road injury, do you 
have any recollection or does the record indicate to you that 
you may have seen him or did see this individual again? 
A. Yes, he evidently was out on the road force in Goochland 
County, or at the State Farm in Goochland, and this has 
two dates here, February 2m 1946 and March 28, 1946, and 
he evidently had some injury to his head, because it is 
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marked ‘Injury to head,’ and that is possibly the time that 
he stayed away from the farm and came down and stayed 
in the hospital for an examination. 

“Q. Doctor, I show you Defendant’s Exhibit 1-D, which 
is a copy of a communication from Dr. Kiember to Mr. 
Smyth, the superintendent, the last sentence of which says— 
the letter is dated March 15, 1946, and the last sentence 
reads: 

‘Kerlin had an uneventful convalescence and on examina¬ 
tion todav bv Dr. Folkes it was found that he does not have 
•> • 

any form of residual pathology; therefore, there will be no 
permanent disability.’ 

“Before I ask you the question, the earlier part of the 
letter said that there was an incident involving a head 
injury to Mr. Kerlin, who was admitted to the hos- 
637 pital, and ‘on examination it was found that this in¬ 
mate had bled considerably from the left ear and_ 
as this condition was suggestive of a fracture of the skull 
he was treated as such.’ 

“With that preliminary detail in question, do you have 
any independent recollection of having examined Mr. Kerlin 
at that time? A. Yes, he evidently was brought in here— 
noticing this chart again, there is the No. 29; that means 
Camp 29. I could not tell you where it is located, but they 
could tell you at the penitentiary; I would say in Gooch¬ 
land ; that would be at Goochland. He was sent down there, 
and evidently had a history of having been injured and he 
was put in the hospital, I would say, within 24 hours at 
least after he was struck; we took him in there, and he had 
a bleeding from his ear which made us suspicious of a frac¬ 
tured skull, and, of course, we kept him in there for, I would 
say, a period of possibly a week or ten days, anyhow, 
maybe longer. 

“Q. My question is, though, about the last sentence of 
that letter in which certain decisions are attributable to 
you. A. You mean, whether that would be to his hearing? 

“Q. Did that have to do with his hearing, that sentence? 
A. Xo, that would not. 
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638 “Q. I will read that sentence for the record: 
‘Kerlin had an uneventful convalescence and on 

examination today by Dr. Folkes it was found that he does 
not have any form of residual pathology; therefore, there 
will be no permanent disability.’ A. That refers to the 
fractured skull; that has nothing to do with his hearing. 

“Q. At any time while this inmate was in the institution, 
have you seen any record which refreshes your recollection 
that his hearing became better than it was— A. Xo, sir. 

“Q. —on your tests? A. No, I would not say that it was 
improved whatsoever. 

##••••**#• 

(Thereupon, Miss Warren read the questions on cross- 
examination, Mr. Gallagher continuing to read the answers 
as before, as follows:) 

“Bv Miss Warren: 

639 “Q. Doctor, did you have a similar practice of 
examining these men at the time they were to leave 

the penitentiary? A. Xo. When a man’s time is up, he is 
possibly let loose from a camp and not necessarily brought 
into Richmond. Xo, we do not have a final check-up when 
they leave. 

• •••*••••• 

645 “Q. Doctor, I hand you now the recommendations 

of the Classification Committee. You will notice, 
opposite ‘Medical’—will you read that for me? A. ‘Physi¬ 
cal condition good. Any work.’ 

“Q. Did you have different classifications there, sir, simi¬ 
lar to the types of classification that you just spoke of? 
You have told us with respect to what ‘bad’ meant, as to 
the ears. A. I had nothing to do with the classification at 
all. I never attended the Classification Board. The direc¬ 
tor, the medical chief, was on that. None of us go to the 
classification meetings whatsoever. I never attended one. 
That has nothing to do with my recommendations at all. 
That is somebody else. 
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“Q. That recommendation would not be based partly 
upon your reports from your examination of the man? A. 
It could be. 

*#•*#*#*#* 

647 “Q. The only classification that you had at that 

time, or symbol or nomenclature, or whatever you 
might call it, for a totally deaf man, was the use of the words 
‘totallv deaf’? A. We would sav totally deaf, ves, sir. 

“Q. What would be your classification for a man totally 
deaf in one ear? A. I would say that he was totally deaf 
in one ear. 

*#«***#*#* 

663 “Q. Again on this Defendant’s Exhibit 1-A, Doc¬ 

tor, you stated upon examining the words in the lower 
righthand corner that you made certain tests of his eyes, 
apparently, on a certain date. I hand you that record. 
What was it that vou found from that test of his eves? 

i * 

A. I could not tell anything unless I had his refraction slip 
here, his vision here. 

“Q. I am not speaking of up here (indicating). Is there 
anything here to indicate what you discovered when you 
made that test? A. Xo. His refraction slip is another slip 
in his record at the penitentiary. 

“Q. Do you mean that it is not in the hospital record? 
A. Xo, it is not in this record. It would be in the record 
that they keep there. We have a dozen records. This is 
only the hospital record. The road folks have one on him, 
and Major Youell has one, and Mr. Smyth has another one, 
and there would be different things in them. Our is the 
medical. 

“Q. Isn’t your report on what you discovered from the 
refraction medical? A. Yes. 

*#•#*####* 


664 


“Miss Warren: That is all.” 
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Mr. Wilson: Thank you, Mr. Gallagher. You may step 
down. (Mr. Gallagher resumed his station.) 

In Defendant's Exhibit 1-E, which are the hospital rec¬ 
ords, to which reference was made on Friday and again 
today, and also in the testimony of Doctor Folkes, I should 
like to read one or two portions of it at this time. These 
are in evidence, but were not read heretofore. 

Mr. Brick: May I see what you are going to read? 

Mr. Wilson: Yes. I am going to read the Progress 
report on the 2-2-46 injury. (Reads, as follows:) 

665 “PROGRESS XOTES” 

“Name L. Kerlin Room or Ward Xo. W Hospital 
Xo. 50S54’’ That is his regular prison number. 

“2-2-46'’ This is all in longhand, ladies and gentlemen. 
“1:15 P. M. Patient admitted to ward “A” from State 
Farm 1:15 P. M. with history of injury to head with pick 
handle. 

********** 

“Patient hospitalized immediately and Dr. Blades 
called.'’ Signed: Peyton. 

The only other entry on this page in ink is “2-27-46 Dis¬ 
charge note:” Xow there is another stamp on there. It 
has not been explained to you. I will read it: “Xo Dis¬ 
charge Xotes 3 12 46.” 

********** 

666 Here is an X-ray report of 2-2-46, at the time of 
the head injury, with Mr. Kerlin's name and prison 

number. This is the report of an X-ray of the cervical 
spine. That is negative. 

On the same date, report of an X-ray of the skull, and 
the word “Unsatisfactory” appears. 

♦ *•*•#•### 

(Thereupon, the following proceedings were had at the 
Bench:) 
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The Court: What are vou about to offer in evi- 
dence ? 

667 Mr. Wilson: This affidavit. 
#*#**###•»’ 

669 The Court: The reason I am letting this in is be¬ 
cause he says here normal and unimpaired. This 

case has gone on a long time, but I do believe he said he 
had some little difficulty in hearing. 

Mr. Brick: Yes, he had some (wax). 

670 The Court: Well, whatever it was, this is slightly 
different than he testified. That is the only reason 

I am letting it go in. 

• ******** # 

Mr. Wilson: Your Honor has admitted in evidence at 
my request as Defendant's Exhibit Xo. 2 an affidavit exe¬ 
cuted by the plaintiff, Lloyd Kerlin, on the 27th of October, 
1952, and filed in the Court file on October 28, 1952, stating 
as follows: (Reads:) 

“Lloyd Kerlin, being first duly sworn on oath according 
to law, deposes and says that he is the plaintiff in the above- 
entitled cause; that prior to the date of the injury therein 
alleged, to wit, October 9, 1947, his hearing was normal 
and unimpaired; that he has become deaf since and 

671 subsequent to injury above referred to occurring on 
October 9, 1947.” 

********** 
674 Doctor Oscar Hugh Fulcher 

was called as a witness for and on behalf of the Defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct examination. 

Bv Mr. Wilson: 

*t 

Q. Doctor, your name is? A. Oscar Hugh Fulcher. 

********** 
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Q. What is your profession ? A. Physician. 

Q. And do you specialize in any certain division thereof? 

********** 

A. Neurosurgery. 

675 Q. What is nerosurgery? A. It is the study of, 
diagnosis and treatment of diseases of the brain, 

spinal cord and peripheral nerves. 

********** 

Q. Have you been practicing continuously since 1933? 
A. Yes, sir. 

********** 
Q. Are you connected with any medical schools? 
********** 
A. Georgetown. 

676 Q. And in what capacity, sir? A. I am Professor 
of Xerosurgerv there. 

Q. Who is the head of the department of neurosurgery 
at Georgetown? A. I am the head. 
********** 

Q. Doctor Fulcher, did you make an examination of the 
plaintiff in this case, Lloyd Kerlin, at the request of the 
Washington Gas Light Company ? A. I made an examina¬ 
tion on him. 

##•#•###*# 

Q. All right, sir. What was the date of your examina¬ 
tion? A. July 10th, 1952. 

********** 

Q. What history did he give you in connection 

677 with that examination? A. He gave a history of 
an injury on October 9th, 1947. He stated he was all 

right up until that time, and that while watching some men 
working with a pick, and one of them struck him with some¬ 
thing which looked to him to be a stone, and part of the 
stone struck him in the right ear. 
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Q. What complaint did he make about his condition, 
Doctor? A. He stated that as the result of this he had to 
go to the hospital and remain in the hospital about eighteen 
days, and that he had become deaf. 

Q. Did he tell you also of a later event in 1950, in con¬ 
nection with which he suffered further ear injury? A. He 
said about two years previously he had had a severe attack 
which awakened him at Casualty Hospital. 

Q. That was previous to your examination? A. Yes, sir; 
previous to July 10th, 1952. 

Q. What did you examination reveal. Doctor? A. Re¬ 
vealed a rather well developed, well nourished man of about 
55 years of age, who was apparently deaf and who walked 
with an unsteady gait. 

Q. What tests did you give him, if any, with 
678 respect to the matter of deafness? A. I used the 
tuning fork test, which is the test that 1 use routinely 
in neurological examinations. This consisted of holding 
a tuning fork close to his ear on the outside, and also placing 
the butt of the tuning fork to the bone just behind the ear. 
Normally, the tuning fork is heard in both positions. 

Q. What reaction did he give to you with respect to that ? 
A. He stated he was unable to hear the tuning fork in either 
position. 

The Court: As to both ears? 

The Witness: As to both ears. Yes, sir. 

By Mr. Wilson: 

Q. In 1952 when you saw him, was he complaining of 
bilateral deafness? A. Yes, sir. 

Q. And what do we mean by the term “bilateral deaf¬ 
ness '’? A. That means deafness in both ears. 

Q. Was he complaining of total bilateral deafness? A. 
Yes, sir. 

Q. Did he give you a history, Doctor, of the happening of 
total bilateral deafness instantaneously and simultaneously, 
or partly on one occasion and partly on another? A. He 
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stated the right ear had become deaf first, and sub¬ 
sequently the left ear had become deaf. 

Q. Doctor, where is the hearing nerve located in the 
skull of an individual? A. It originates in the bony por¬ 
tion of the skull called the petrous portion, and traverses 
a short distance to the brain stem. 

Q. What is its distance, approximately, Doctor? A. The 
length is not over a half of an inch traversing the distance 
between the bone and the brain stem. 

Q. Is there a seperate nerve servicing the right ear, and 
another one servicing the left ear? A. Yes, sir. 

Q. And does each nerve branch out into two portions 
to service two portions of the one ear? A. Yes, sir. 

Q. What are the two portions of each ear which are 
serviced ? A. One goes to the cochlea, which is the hear¬ 
ing portion, and the other one goes to the semi-circular 
canal which is the portion that deals with equilibrium. 

Q. Xow, does the acoustic nerve—is the acoustic nerve 
given a number in medical science? A. Yes. 

6S0 Q. What is its number? A. The eighth nerve. 

Q. Will you narrate for us some of the other nerves 
in the cranium? A. Yes, sir. There are twelve pairs of 
cranial nerves. And the definition of a cranial nerve is a 
nerve that comes directly out of the brain and goes to the 
periphery. The other nerves are cerebral spinal nerves. 

A nerve which is very close to the eighth nerve is the 
seventh nerve, which is the nerve that supplies the muscles 
of the face, the muscle of expression, the wrinkling of the 
forehead, the closing of the eyes. Shall I proceed with 
other cranial nerves? 

Q. I would like you to, but I was about to interrupt you 
to ask you, is the course of the seventh nerve at any point 
parallel with the course of the eighth nerve? A. Yes, sir. 
They lie right together, and they enter the internal opening 
of the skull, called the internal auditory canal, together. 

Q. And is the seventh nerve, the facial muscle nerve, a 
much longer nerve in length than the auditory nerve? 
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651 A. Yes, sir. It has about the same length inter- 
cranially, but the facial nerve, of course, comes all 

the way through the bone after making a couple of right 
angle turns and goes to the various muscles of the face, 
where it ends. 

Q. Will you state to His Honor and the Jury, whether 
this bone through which this auditory nerve travels, is a 
soft or a very hard bone? A. A very hard bone. I brought 
along a skull, if it could be of any value. 

Mr. Wilson. May we have it, Your Honor? 

The Court: Yes. 

(Witness produces skull.) 

Bv Mr. Wilson: 

Q. Now, the jury must see this. I want His Honor and 
the Jury both to see it. A. This is a human skull, such as 
yours, and mine, and the top has been removed so that one 
can look on the inside. This is just an ordinary skull that 
I use for teaching purposes. 

Q. Now, Doctor, would you locate the petrous tip of the 
temporal bone, through which you said the acoustic nerve 
travels ? 

• *•##*#*#* 

652 The Witness: If you will look into this skull 
from the top, you will find a rather dense ridge of 

bone extending medially, and it is located on each side. 
It separates this cavity from that cavity, and this is known 
as the posterior fossa. 

Now, you will observe near the inner ending of this firm 
piece of bone, we call that the medial portion, and in the 
posterior surface, that is colled the internal auditory canal, 
a term that I used a little while ago. 

This nerve comes off the brain stem in about that loca¬ 
tion, and it is only—it is only about that long (indicating) 
before it disappears into this firm piece of bone, approxi¬ 
mately, I will say, one half an inch. Along with this nerve, 
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the eighth nerve is accompanied or, or there goes the 
seventh nerve, which is side by side, except the eighth 
nerve is behind the seventh nerve, and they both disappear 
into that opening, and the hearing part of the ear, and the 
part which deals with equilibrium are both housed 
6S3 in that firm piece of bone known as the perous por¬ 
tion of the temporal bone. 

Bv Mr. Wilson: 

Q. Doctor, while you are standing there, would you point 
out to His Honor and the members of the Jury where the 
right zygomatic arch is? A. This is the right side of the 
skull, and this is the zygomatic arch, known as the cheek 
bone in ordinary language. (Witness indicating on skull.) 

Q. They are identical on either side? A. Reasonably 
identical. 

Q. Now, in the normal human being’s head, what lies 
immediately behind the cheek bone ? A. Muscle, and fibrous 
covers of muscle, known as fascia. 

Q. Doctor, would you also explain to us how many sec¬ 
tions there are to the ear, how many principal sections 
there are to the ear? A. Yes, sir. There are two principal 
functional units, the cochlea, which is concealed in this bone 
and receives the sound waves. In the cochlea the wave is 
transformed from a mechanical thing to nerve energy, or 
electrical energv. 

Q. Is that the snail-like appearing piece of bone? 
684 A. Yes. 

Q. Would you give the jury an idea of its size from 
your thumb nail, or your finger nail? What impression 
can you give the jury of how big the cochlea it? A. Oh, 
it is small enough to be completely housed in this bone 
here (indicating). I would say it is certainly not over a 
fourth of an inch long in any diameter. 

Q. Now, is that part of the inner ear? A. Yes. 

Q. Are there other sections of the ear, known as the 
external ear and the middle ear? A. Yes, sir. 
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Q. Where is the ear drum located, Doctor? A. The ear 
drum, of course, is not here, because it is a soft tissue. We 
have here only the bone portions of the cranium. It is 
located about at the outer opening of this hole, which is 
called the external auditory canal. (Indicating on skull.) 

Q. Doctor, as you look in one’s ear, with or without a 
light, can you see the ear drum? A. Yes, sir; but it requires 
a light. 

Q. It does? A. Yes, sir. 

655 Q. Now, with respect to the external, fleshy portion 
of the ear that anyone may see alongside of the 

head of a human being, are there any critical tender, dan¬ 
gerous areas in the external ear itself? A. Well, the ear 
drum is an important structure, but we can hear without it. 

Q. No, I meant to exclude the ear drum. I mean the lobe 
and the helix and the exterior portion of the ear. Is there 
anything very vital about those portions? A. No, sir. 
They are theoretically supposed to collect the waves and 
concentrate them so that thev will strike the ear drum 
more firmly, but it has very little practical significance. 

Q. A bleeding lobe, for example, caused by a cut of a 
stone striking—leaving out the force of the stone for the 
moment—but the end result of a bleeding lobe, is that 
significant of a very serious injury? A. No, sir. 

Q. I think perhaps you can return to the stand, Doctor. 
A. (Witness returns to the witness stand.) 

Q. Coming back for a moment to some of the other cranial 
nerves, would you refer to one or two others, so that we 
can know the names and functions of several of the 

656 other nerves ? A. The olfactory nerves, or the nerves 
of smell; the optic nerves, the nerves of vision, and 

then the so-called third nerves, the fourth nerves and the 
sixth nerves, dealing with the motion of the eyeball, and the 
fifth nerve, cranial nerve, supplies sensation to the face, 
pain, and temperature and touch, but has nothing to do 
with the muscles on either side of the jaw which causes 
the lower jaw to close, is supplied by the fifth cranial nerve. 
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Q. Doctor, what does the phrase, ‘‘eighth nerve deaf¬ 
ness", mean in medical science? A. It means that the basic 
cause of the deafness is due to the death of the nerve or 
partial death of the nerve. We use deafness as not being 
complete in ordinary speech, partial deafness: of course, if 
the deafness is complete, the nerve is dead. 

Q. Doctor, what happens in the average person who, 
when he gets older, becomes hard of hearing? What has 
happened, anatomically or physiologically, in that person’s 
ears? A. Usually that is not due to nerve deafness. That 
is due to the siffening up of the muscles and the little bones 
of the inner ear which transmit the waves to the coch¬ 
lea. 

6S7 Q. Assuming that you had a complete puncture of 
the ear drum, but had life in the eighth nerve, is it 
possible for a person still to hear? A. Yes, sir. 

Q. And, to make my question complete, suppose there 
were a puncture of both ear drums, so the individual had 
no drum in either ear, but he had life in his eighth nerves, 
is it still possible for the individual to hear? A. Yes, sir. 

Q. How does that same about anatomically and physio¬ 
logically, Doctor? A. Well, the waves can be transmitted 
direct without any drum, Xo. 1, and, Xo. 2, in the event that 
the mechanical portion of the ear is completely out of work¬ 
ing order, why, then you can usually put a hearing aid 
against the bone, and in that way bone conduction is utilized, 
and you don’t have to use the mechanical part of the normal 
ear. 

Q. Now, if you have total bilateral eighth nerve deaf¬ 
ness, is there any bone conduction left in that situation? 
A. It would do no good,—bone conduction would do no 
good, because the telephone wire is cut if the nerve is 
dead. 

688 Q. What are some of the causes of the loss of the 
eighth nerve? You mean death of the eighth nerve? 

Q. Yes, sir. A. In children, German measles will often 
cause it. Occasionally people are born with an absence of 
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the eighth nerve, as we see in some of these people at 
Gallaudet College. Meningitis inflammation of the surface 
of the brain, which is called meningitis will sometimes 
destroy the eighth nerve. Other infections also will des¬ 
troy it. 

Q. Now, you referred a few moments ago to the lack of 
an eighth nerve in some of these people at Gallaudet. Are 
you indicating that people may be born without an eighth 
nerve? A. Yes. 

Q. And when I say without any nerve, I mean bilaterally; 
there are no eighth nerves? A. Yes, sir. 

Q. What happens to their equilibrium as the result of the 
absence of the eighth nerve congenitally, in that situation? 
A. Equilibrium is not disturbed if the nerve is dead. 

Q. And, Doctor, in your experience have you 

689 ever had occasions— A. (Interposing) Maybe I 
should clarify that last statement a little bit. Pro¬ 
viding vision is present, and providing normal muscle sen¬ 
sations are present. 

Q. Doctor, have you ever had occasion in your practice 
of surgery to sever bilaterally the eighth nerves? A. I 
personally have never had to do it, but I have worked with 
other surgeons who had to do it. 

Q. Due to some disease, or something of that sort? A. 
Yes, tumors. 

Q. And what happens in that situation where surgically 
the eighth nerves are severed, as far as the effect upon 
equilibrium is concerned? A. Equilibrium is not disturbed 
if other functions are normal. 

Q. Doctor, what is it that does disturb equilibrium, inso¬ 
far is the eighth nerve is concerned? A. If there is an 
irritation of the eighth nerve, equilibrium may be con¬ 
siderably disturbed. 

Q. What are some of the sources of irritation of the 
eighth nerve, Doctor? Tumors of the nerve and disturbance 
of the inner ear, called Meniere’s disease, which was 

690 thought to be due to a hemorrhage of the inner ear, 
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but which may often be clue to infection or swelling 
of the inner ear. 

Q. Does chronic alcoholism have any effect upon this 

situation we are now discussing, that is to say, the irritation 

of the eighth nerve? A. I am not sure how much alcohol 

itself does, but with the vitamin deficiencies that usually 

exist along with it, there may be- 

Q. Why do you say, Doctor, vitamin deficiencies may 

exist along with chronic alcoholism ? A. Because the people 

who use alcohol daily usually neglect eating, or frequently 

neglect eating a balanced diet, and they frequently develop 

vitamin deficiency, or food deficiency, or nutrition de- 

ficiencv. 

•> 

There is always a great argument among doctors as to 
whether these ensuing disabilities may be coming from the 
use of alcohol, or whether it may be resulting from nutrition 
deficiency’. So far as I know, that argument continues. 

1 7 C 

«*•#*#**## 

692 Q. Doctor, assume that the plaintiff had drank 
to excess for many years, and on October 9th, 1947 

had been struck at the lobe of the left ear with a stone or 
a piece of concrete, and had fallen to the sidewalk, strik¬ 
ing and fracturing his right zygomatic arch, and assume 
that there was no fracture of the skull and no objective 
lesion to the ear apparatus, and the zygomatic arch frac¬ 
ture was a simple one with no indentations, have you an 

opinion as to whether the event of October 9th, 1947- 

• #•#••#*# # 

693 could have caused total deafness in one ear, and 
marked impairment of hearing of the other ear? 

Mr. Brick: If Your Honor please, I object to that ques¬ 
tion. 

The Court: On what ground? 

Mr. Brick: On the ground that—well, in the first place, 
I think it is improper, that he ought to first state his opin¬ 
ion from examination of this man, and, secondly, I don’t 
think his premise is entirely correct. 
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The Court: Well, the premise is deficient in that it does 
not have the event of 1946 in the penitentiary included in 
the question. 

Mr. Wilson: That is true, but that, I submit, is some¬ 
thing that may be developed on cross-examination. I am 
assuming, in other words- 

The Court: I think that ought to be included in vour 
hypothetical question. 

Mr. Wilson: But that assumes additional defective hear¬ 
ing, and I submit if I want to drop an earlier premise of 
defective hearing to get an opinion from my witness about 
the result of a trauma, I have the right to do that. 

The Court: Well, there was a fracture in 1946 that 
might have something to do with his medical 
694 opinion. Unless you include that, I will sustain the 
objection. 

Mr. Wilson: Well, I will include it, because I want the 
question answered. 

Mr. Brick: If Your Honor please, there is another thing 
in there that I want to call to Your Honor’s attention. He 
made the statement there was no objective lesion to the 
ear apparatus—no evidence of an objective lesion to the 
ear apparatus. 

The Court: Oh, you should also include the bleeding in 
the right ear. 

By Mr. Wilson: 

Q. Doctor, if you can remember what I asked you be¬ 
fore, I will amend it by two brief statements, the first of 
which is in connection with the event of October 9th, 1947. 

Assume that there was a small amount of dried blood 
in the right ear canal. You remember I told you there was 
no X-ray evidence of fracture of the skull. And assume 
also that in the early part of the year 1946 the subject was 
struck on the left side of his head above the left ear by a 
pick handle, and that he bled considerably from the left 
ear; that there was no X-ray evidence of fracture of the 
skull at that time, and that so far as the skull was 
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695 concerned, it was found that he had no form of resi¬ 
dual pathology. 

Having amended my question accordingly, have you an 
opinion, sir, as to whether the event of October 9th, 1947 
could have caused total deafness in one ear and marked 
impairment of hearing of the other ear? 

The Court: And impairment of equilibrium. 

Bv Mr. Wilson: 

•> 

Q. And an impairment of equilibrium. Would you an¬ 
swer that question yes, or no? A. I want to get this cor¬ 
rectly— 

The Court: Do you have an opinion? 

The Witness: Yes, I have an opinion. I don’t think the 
injury as described to me could have had anything to do 
with it, certainly couldn’t have had anything to do with 
the deafness of the left ear. That was way over on the 
other side of the head. It couldn’t have had anvthing to 
do with the deafness of the right ear so far as the nerve 
is concerned unless this bone was fractured which I demon¬ 
strated a few minutes ago. 

The Court: By “this bone” you mean the petrous bone? 

The Witness: Yes, sir. 

By Mr. Wilson: 

Q. Assume in your answer, sir, the complete absence of 
any fracture of the petrous tip of the temporal bone. 

696 A. My answer would be no. 

Q. Will you now give your reasons why, sir? A. 
The first thing, the lobe of the ear has no function in hear¬ 
ing, no practical function. 

The second thing, the eighth nerve is well protected by 
this bone which I have described, and no injury could oc¬ 
cur to that nerve unless the bone was also injured, because 
otherwise the bone was serving as a protection. 

And the ear drum was not even ruptured, but even if 
it had been ruptured, my answer would still have been no. 

Q. What about the fracture of the right zygomatic arch 
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caused by the man falling upon his right cheek bone? A. 
That has nothing to do with hearing. 

Q. What about the residual effects of the shock and stir¬ 
ring up of the interior of the cranium by, for example, 
a blow on the ear and a falling on the face, so far as its 
effect upon the eighth nerve hearing process is concerned? 
A. The jarring itself wouldn’t have affected the eighth 
nerve, in my opinion. 

Q. Can you state why? A. Well, I have taken care 

697 of a lot of boxers. I have never seen deafness fol¬ 
lowing a knockout in a boxing match,—eighth nerve 

deafness. The eighth nerve enters the brain stem. The 
brain stem controls the vital functions of life. That is, it 
controls breathing, temperature, blood pressure. Even 
though one is unconscious, those things have to go on in 
order for life to be sustained, and any jarring sufficient to 
damage the eighth nerve after it has entered the brain 
stem would be sufficient to destroy these vital functions 
which are necessary to support life. 

Q. Doctor, from your observation of Mr. Kerlin at the 
time vou examined him, and from the historv which vou 
got from him, and the premises which I assumed in put¬ 
ting the hypothetical question to you, do you have an opin¬ 
ion as to what is the trouble with Mr. Kerlin *s hearing 
and equilibrium conditions? A. Yes. I thought the trouble 
was due to a constitutional condition. And by that I mean, 
I made no effort to make an exact diagnosis, which would 
have taken a lot of time. But something in that line, a 
disease that would affect the whole system, affect this 
one nerve, affect the other nerve(s), would also affect the 
cerebello path, and would cause his gait. His gait is a 
cerebello gait. 

Q. Cerebello gait? A. Yes, sir. 

698 Q. You mean the manner in which he w’alks? A. 
Yes, sir. 

Q. How did he walk? A. He walked with a broad base, 
feet brought apart, and was unable to walk in a straight 
line. 
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Q. Did lie sway? A. Yes, sir. 

Q. Now, your answer was that you thought that con¬ 
dition and his hearing deficiency were due to some constitu¬ 
tional cause bringing about a cerebello, what? A. Cere- 
bello disfunction. The particular pathway- 

Q. Doctor, for everybody’s sake, let us take up those 
words separately. A. That is a pathway which you might 
liken to an electric wire that conveys electricity. It is a 
nerve pathway which conducts impulses from the cere¬ 
bellum to the spinal cord, that deals with coordination of 
the muscles, and that pathway was not functioning prop¬ 
erly. 

Q. Your first conclusion is that this man’s condition is 
due to some constitutional situation, and not to a traumatic 
event? A. That was my opinion, sir. 

The Court: You use traumatic in the sense of a blow, 
exterior force? 

699 Mr. "Wilson: That is right,—exterior force. I am 
using it in the sense of exterior force. 

The Court: All right. 

By Mr. Wilson: 

Q. Doctor, what is your experience with patients, and 
where does your reading upon the subject lead you with 
respect to whether a man who has total bilateral eighth 
nerve deafness has any roaring, hissing or buzzing noises 
that he hears in his head? A. Of course, if the nerve is 
dead, it can't register in the ear. But for the sake of 
truth, I have had patients complain of a roaring in the 
head after cutting the nerve for a tumor. So, although the 
roaring could not originate in the ear, I imagine it is pos¬ 
sible for the patient to have the sensation of a noise. 

Q. Doctor, could this matter of a cerebello disturbance 
bear any relationship at all to chronic alcoholism? A. 
Possibly. 

Q. What would be the anatomical, physiological, neuro¬ 
logical relationship between alcohol and the cerebellum 
disturbance? A. Because of partial death to this tract 
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that I mentioned a while ago. It is often spoken of 

700 as alcoholic tabes. 

Q. How do vou spell that, Doctor? A. T-a-b-e-s. 

(Spells) 

Q. Which means what? A. Tabes is caused by syphilis, 
but when a syndrome like tabes is produced by the over¬ 
use of alcohol, it is spoken of as alcoholic tabes. 

Mr. Wilson: Will Your Honor excuse me a moment, 
please ? 

By Mr. Wilson: 

Q. Doctor, you spoke a while back about the seventh 
nerve being much longer than the eighth nerve, and travel¬ 
ing parallel with it more or less through the petrous tip 
of the temporal bone. 

If a blow is such as not to disturb or injure or kill or 
cause a leison to the seventh nerve, is that proof to you 
that that blow did not cause an injury or lesion to the 
eighth nerve? A. It is not absolute proof, but it consti¬ 
tutes great evidence toward that way. 

Q. Doctor, what is an objective symptom of injury to 
the seventh nerve? A. Paralysis of the face, that is, para¬ 
lysis of the side of the fact of the nerve injured. 

• #•#***•# * 

701 Cross-examination. 

By Mr. Brick: 

• ***••#•# * 

Q. Now, when you examined Mr. Kerlin on July 

702 11, 1952, isn’t it true that you found him to be 
well developed and well nourished? A. July 10th. 

Yes, sir. 

Q. All right. Now, you also said that his cranial con¬ 
tour was normal? A. Yes, sir. 

Q. And you also stated, did you not, that there was no 
sclerosing of the ear drums, and that each ear drum ap¬ 
peared normal? A. Yes, sir. 
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Q. And that all of the cranial nerves appeared intact? 
A. I should have said all the other cranial nerves with the 
exception of the eighth. 

Q. Now, you said that you never did find out or deter¬ 
mine what the constitutional disease was upon which you 
based your opinion as to his deafness? A. That is right. 

Q. And I think you further said that it would have taken 
a long time to have found that out ? A. It might have, sir. 

Q. You were hired, were you not, by the defendant in this 
case to examine this man, for which you would receive com¬ 
pensation? A. I don't know how he got to my office, 

703 sir, but I am sure he was sent there by one of the 
attorneys. 

*#•#•#* 40 ** 

Q. Xow, you did have other tests made by other doctors 
on this man, did you not ? A. That is correct. 

Q. You had an encephalogram made by Doctor Morse, 
isn’t that correct? A. Yes. 

Q. And what did that disclose? A. I think it showed just 
normal tracings. But I think I have the report. “This 
electro”—I am quoting Doctor Morse. “This electro”- 

The Court: Is he your associate, Doctor Morse? I just 
want him identified? 

The Witness: He is. Yes, sir. He’s an instructor in 
neurosurgery at Georgetown, but not my office asso¬ 
ciate. 

704 The Court: I see. All right. 

The Witness: “This electroencephalogram is en¬ 
tirely within normal limits. There is no evidence of any 
focal organic change nor any diffuse organic process.” 

By Mr. Brick: 

Q. All right. Xow, you also had X-ray studies of the 
skull made by Doctor Coe, of Groover, Christie and Merritt, 
on July 11, 1952? A. Yes, sir. 

Q. And what did they indicate? A. “Examination of the 
skull shows no evidence of fracture or other abnormality. ” 
Signed by Doctor Fred Coe. 
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Q. Now, wouldn't a tumor have shown up if this man 
had had a tumor? A. No, sir. 

Q. What test did you make to determine whether he had 
any tumor? A. The neurological examination. 

Q. You couldn’t find any evidence of any tumor being 
present there? A. That is right. 

Q. All right. Now, then, you had a serological study 
made by Doctor Oscar B. Hunter’s laboratory, isn’t 

705 that correct? A. Yes, sir. 

Q. What did that show? A. It was negative. 

Q. For what ? A. Syphilis. 

Q. And that is the reason you sent him to Doctor Hunter? 
A. Yes, sir. 

Mr. Brick: Will Your Honor pardon me a moment? 

By Mr. Brick: 

Q. Now, when you said negative for syphilis just a while 
ago, what did you mean by that, that the man didn't have 
any syphilis? A. It means the serological test for syphilis 
revealed no evidence of it. 

Q. Now, Doctor, you know that there is quite a bit of 
animal experimentation work showing that bilateral deaf¬ 
ness of the eighth nerve is compatible with life? A. Oh, 
certainly. Gallaudet is filled with a lot of people who have 
bilateral eighth nerve deafness. 

Q. So that it is compatible with life ? A. Are you refer¬ 
ring to my statements, sir? 

Q. Yes, I am referring to your statement. You said it 
wasn’t compatible with life. A. No, sir. I didn't 

706 say that. I said injury to the central nervous system, 
to this brain stem, which would be the only way you 

can get an injury that would knock out all the nerves at one 
time. That injury is incompatible with life if it produces 
bilateral eighth nerve injury. 

Q. Wouldn’t your opinion be different if it were shown 
that the trauma this man received knocked out one ear, and 
later on, two years later, another fall knocked out the other 




236 


ear? Would that be incompatible with life? A. Xot at 
all. This man is still living, and he has eighth nerve deaf¬ 
ness. 

##•****#*• 

Redirect examination. 

#••#****** 

Q. What is the purpose of a spinal puncture? A. The 
purpose is to get the pressure of the spinal fluid and to 
obtain some spinal fluid for analysis. 

707 Q. To determine the presence or absence of what 
diseases? A. Well, the primary purpose is to deter¬ 
mine the presence or absence of abnormalities, any abnorm¬ 
ality, such as pus cells being present, or blood being present, 
or serological reaction. 

Q. Those abnormalities might reflect what diseases? A. 
Oh, syphilis; multiple sclerosis; encephalitis; meningitis. 
And then by culture of the spinal fluid, the type of menin¬ 
gitis and various other diseases of the central nervous sys¬ 
tem. 

Q. Is a negative blood test decisive of the presence or 
absence of those diseases? 

• *••••••*• 

A. It is pretty accurate for the time being that it is not 
present. 

**••••••*• 

70S By Mr. Wilson: 

Q. Doctor, are you still of the opinion that the trauma 
of October 9th, 1947, which has been described to you, did 
not cause the deafness in this individual’s ears? 

*••••••*•* 

709 A. That is right. I think the trauma did not cause 
the difficulty. 

• ••••••*## 
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By the Court: 

Q. Let me ask you this one question, Doctor: This cheek 
bone you call the zygomatic arch— A. Yes, sir. 

Q. If that is punctured, or fractured, does that shake up 
the interior of the brain? A. The fracture of it itself I 
don’t think has anything to do with the interior of the 
brain. A blow striking it sufficiently hard, of course, may 
jar the head and all the structures connected therewith. 

Q. If there was such a shaking up, could that destroy the 
eighth nerve? A. No, sir; not unless the bone was frac¬ 
tured, in my opinion. 

710 Q. What bone? A. The perous portion of the 
temporal bone which houses the ganglia cells, or the 

neutral cells of the eighth nerve. 

The Court: I see. 

Recross-examination. 

By Mr. Brick: 

Q. Doctor, there is a difference of opinion on that, isn’t 
there? A. I don’t think so. 

Q. As a matter of fact, there are many cases reported 
where they have had bilateral deafness of the eighth nerve 
by a blunt blow which did not fracture the skull; isn't that 
a fact ? A. I have never seen one of them. 

Q. But there are a lot of them reported in medical books, 
in medical cases? A. Resulting from injuries? 

Q. Yes, sir. A. No, sir. 

Q. How about there being cases of deafness in one ear 
caused by a blunt blow which was not sufficient to fracture 
the skull, and yet there wasn’t complete deafness in the 
eighth nerve of one ear? Aren’t there many cases 

711 like that? A. Where the perous portion was not 
fractured? 

Q. That is correct. A. I have seen—I have to go back 
to my own experience—I have seen temporary deafness 
following a blow, but it was usually due to damage to the 
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ear drum or to the middle ear, and it didn't involve the 
nerves. 

Q. Now, you have read in your medical readings, have 

vou not, of manv cases in which there was total deafness in 
% • 

one ear from a blow which damaged the eighth nerve with¬ 
out fracturing the skull or the petrous portion of the head? 
A. No, sir. I am not familiar with that. 

Q. There are such cases, are there not? A. Xot to my 
knowledge. 

*#•###*#** 
725 PRAYERS 


*#•*##*##■% 

The Court: We will take up the plaintiff's requested 
prayers first. 

*#•*##***•* 

726 The Court: All right. How about X~o. 1? 

Mr. Wilson: I object to it. 

The Court: Do you want to give any reason ? 

Mr. Wilson: On the ground first that it is res ipsa 
loquitur. I think res ipsa loquitur does not apply here. I 
would like to be heard a few more minutes on that. 

The Court: All right, sir. 

Mr. Wilson: I submit, if the Court please, that the 
posture of the evidence is not changed upon this point at 
all bv the evidence adduced bv the defendant. And I want 
to submit to Your Honor that I think Your Honor was in 
error in the conclusion which vou reached in overruling the 
motion for a directed verdict at the end of the plaintiff's 
case. 

I am making a similar motion at this time in the form of 
my first prayer. I submit that all of the elements or res 
ipsa loquitur are not present here, and that what 

727 Your Honor is actually doing is to submit to the jury 
a case where it is not known what was the source of 

an instrumentality which may have caused on injury. 
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I think that you are extending the doctrine of res ipsa 
loquitur beyond its usual and normal confines, and, in 
effect, if you are correct about this, you could just as well 
apply it to any situation where there is an absence of proof 
as to who was the source of the hurting instrumentality. 

• *•#•***#* 

728 Now, it is perfectly natural for people to dig. 
It is essential that people shall dig. The propelling 

of a stone is not unnatural result from that situation. 
Stones are bound to be propelled in digging operations. 
Ventilators are not bound to fall from windows under any 
conditions. 

• #•##****« 

I submit that no cases have been shown you wherein a 
situation of this sort, as uncertain as it is, justifies the 
application of the doctrine of res ipsa 

#*•*••*•*• 

729 Mr. Brick: If Your Honor please, we feel that res 
ipsa loquitur applies. And, of course, in our prayers 

I have even put something in on specific negligence. 

The Court: I noticed that, and I was a little astounded, 

in view of what vou said at the Bench the other dav. 

* 

Mr. Brick: I don’t urge that strongly, but I thought 
that if Your Honor felt that under the state of these facts 
the jury had the right to infer that a dangerous condition 
was existing which by the exercise of reasonable care they 
should have known about, and yet made no adequate pro¬ 
tection for people on the street, it should also go to the jury 
on that theorv. 

#«•****#*• 

They had 47 men there working right in that area, and 
we say that that was sufficient, not having shown any other 
agency was right there on the spot working, to 

730 raise the question of res ipsa loquitur. 

We think all of the elments are present, for this 
reason: In the first place, the jury has the right to infer 
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from the evidence that it was their workmen from which 
this rock was propelled. Again, propulsion of a rock comes 
very close to a situation that if due care were exercised, 
it wouldn't have been hurled through the air. So it is 
something that would not have happened without negli¬ 
gence. 

**•**##### 

I am perfectly willing, if Your Honor feels that I should¬ 
n't interject the other proposition, to withdraw my 

731 prayers 2 and 3. Those are the ones that deal with 
specific negligence. But I am willing to stand com¬ 
pletely and firmly on the doctrine of res ipsa loquitur, be¬ 
cause I am firmly convinced it applies in this case, even in 
the Hickey case. I don’t read that as Mr. Wilson does. 
And I say to Your Honor that res ipsa loquitur does apply. 

The Court: My difficulty with the barricade proposition 
is that I fail to see causation, except some negative causa¬ 
tion. Barricades are put up to keep people from falling 
into excavations. They are not put up to prevent living 
missies. 

Mr. Brick: I will not urge that point very strongly, 
because of the fact that we feel convinced that this is a 
situation where res ipsa loquitur does apply. 

But I was prepared to go ahead on either theory. 

732 And since we have been in this case, we have gone 
down the street and I have seen different utili¬ 
ties—I can't say it is the Gas Company—it might have been 
the Electric Company—but we saw them using picks and air 
drills, and so forth, and all thev have is these little flimsv 
fences they talk about here. And I don’t feel that is ade¬ 
quate protection where they do any digging at all. 

The Court: You make the same argument as in the 
recent street car case where the plaintiff said there should 
be some barricades or guards to prevent people on street 
ear loading platforms from being pushed into the path 
of a street car. 

Mr. Brick: That is very much akin. 
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The Court: The Court of Appeals held that wasn’t 
necessary. Have vou read that ? 

Mr. Brick: I don’t believe I have. So I will be glad to 

withdraw my prayers Xos. 2 and 3. 

• *•#•***#* 

733 The Court: Well, I think the doctrine applies. 
736 Mr. Wilson: The one that I would like to offer first 
is that that prayer contemplates that the propulsion 
of a stone from this ditch is per se negligence. Now, you 
don’t use the language “per se’’, but you leave the impres¬ 
sion with the jury that that is so. 

I would like to convince Your Honor of this situation. 
First, we start out with the hypothesis that digging holes 
under these circumstances is an essential thing, it is an 
every-day thing, it is a thing which, unlike ventilators, for 
example, falling from windows, or trains jumping the 
tracks, or brakes not working, goes on every day. 

Now, the evidence has gotten into a very interesting 
condition here, Your Honor, and it must not be lost sight 
of. There is utterly no evidence in this case about picking 
in the concrete. The evidence is simply picking into dirt. 
Taking the worst of it, whether it is tunneling into dirt, or 
spearing into dirt, or picking into dirt, the common denomi¬ 
nator from both sides is that the operation was in and upon 
dirt. 

Xow, in that situation, I would say that if you had an 
employee who was swinging a pick around his head, jump¬ 
ing around, shouting, carelessly acting, that that might be 
the source of negligence in that situation. But in a per¬ 
fectly lawful operation of an everyday character, if a man 
in the approved fashion would life and drive a pick in a 
situation which an ordinarily pruden man yould regard as 
harmless, then the propulsion of a stone per-chance 
73S from that situation, is not negligent. 

The Court: That is argument to the jury. 

Mr. Wilson: I say that in the posture in which the evi¬ 
dence stands now, the digging here was a wholly 
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743 innocent, proper, careful operation. Once you 
ascribe to the operation all of those cirtues, then you 

cannot give them the opportunity to find negligence,—to 
infer negligence from the propulsion of the stone. 
##•##*#### 

The Court: I don't think it is natural for them to be so 
propelled that people are injured thereby. 

Mr. Wilson: That begs the question. 

The Court: Xo, that gets down to the basic proposition, 
not to a formal proposition. 

Mr. Wilson: If I mav sav so, vou look in the back of the 

m m> 7 m 

book for your answer to prove a premise that somebody was 
hurt—ergo, there was negligence. 

The Court: If you come right down to it, that it what 
res ipsa loquitur says. 

Mr. Wilson: Xo. It has three pre-requisites. 

744 The Court: I shall tell the jury it is founded on 
those three. 

Mr. Wilson: I told you I had two defects I want to 
attack. 

The Court: Is this the one you thought I wouldn’t be 
convinced on ? 

Mr. Wilson: I was quite sure you wouldn’t follow me on 
it because of our fundamental difference. Then I come to 
my second one—but before I do that, let me go back to a 
third one. 

• ••*#**#*# 

745 The Court: * * * The three elements of res ipsa 

loquitur are, first, exclusive possession- 

Mr. Wilson: That is the second one. 

The Court: Well, the first one is an instrument injured 
somebody. 

Mr. Wilson: And is known—the instrumentalitv is known. 
The Court: Is known. I tell them they must find it. 

Mr. Wilson: But I go back to (Thursday’s) argument 
now. You must know it before you can tell them they can 
find it. 
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The Court: There is where we part company. 

Mr. Wilson: I know we do. All right. No. 2 is exclusive 
possession. Judge Edgerton says it must be exclusive pos¬ 
session. No. 3 is what? 

The Court: No. 3 is the legal question, that in the light 
of experience it wouldn’t have happened if there had 
746 not been an absence of ordinary care. I don’t sub¬ 
mit that to the jury. 

Mr. Wilson: Yes, and that, of course, is the reason I 
am coming back and saying that is our fundamental differ¬ 
ence. 

The Court: I had better say “bearing in mind that the 
de^erdant is called upon” instead of of “would be” after 
I put that other in. 

“Under such circumstances, if you find them, you 
should weigh the evidence offered by the defendant tend¬ 
ing to overthrow that inference, bearing in mind that the 
defendant is called upon for an explanation in rebuttal 
shoving that its employee exercised ordinary care.” Does 
that do it? 

Mr. Wilson: Not to me, sir. 

The Court: Well, 1 guess we had better let you have your 
exception. 

Mr. Wilson: All right. 

The Court: Unless you have something more to say. 

Mr. Wilson: I want to make my exception clear on this 
point. I say that the prayer as drawn indicates that we 
have an obligation of rebuttal without any indication that 
we have even undertaken to meet that obligation. 

The Court: I will cut out “offered by the defendant” and 
leave it as I had it originally: “Under such circum- 
751 stances, if you find them, you should weigh the evi¬ 
dence tending to overthrow that inference, bearing 
in mind that the defendant would then be called upon”, 
and so forth. 

Mr. Wilson: May I take an exception, both to the form 
and substance of what Your Honor is going to charge? 





244 


The Court: Yes, sir. 

Mr. Brick: Xow, if Your Honor please, I am withdraw¬ 
ing my Xo. 1. 

The Court: Wait just a minute. Xow, you say No. 1 
is- 

Mr. Brick: Withdrawn. Xow, if Your Honor please, I 
did say I would withdraw Xo. 2 and Xo. 3, but in view 
of Mr. Wilson's argument that he just made, I would like 
to have that in the case, and Your Honor can do as you 
please, deny it, or otherwise. But I would rather have it 
denied than withdraw it, on reflection of his argument. 

The Court: Of course, I understood you to say at the 
Bench that you were not claiming any specific negligence, 
vou were reiving on the doctrine. 

Mr. Brick: In my opinion statement, for instance, I told 
the jury- 

The Court: But later on at the Bench, when you w’ere 
discussing the issues- 

752 Mr. Brick: I said that 1 thought res ipsa loquitur 
applied, and I might be mistaken. 

The Court: 1 think vou said, mv recollection is that vou 
said vou were not reiving on it. 

Mr. Brick: I wouldn't dispute Your Honor’s recollection 
of it. 

The Court: Were you up here, Miss Warren! Do you 
remember! 

Miss Warren: I don’t think so, Your Honor, because I 
am the one who argued for that. I know I would have been 
alerted. 

Mr. Wilson: My recollection is the same as Your Honor’s. 
Let me add that I don't think the choice lies with Mr. Brick. 
I think there is no evidence of a specific character, and you 
should deny it. 

Mr. Brick: Let it be denied. 

The Court: I understood him to sav he would not relv 

• V 

on specific negligence, and I told you at the end of the 
plaintiff's case that I was denying your motion on the basis 
of res ipsa. 
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Mr. Brick: That is correct. 

Mr. Wilson: Yes, sir. 

The Court: And if there had been any point that you 
were relying on specific negligence, I ought to have 
considered it at that time. Now, Miss Warren 

753 can't sit back at the counsel table and not partici¬ 
pate in bench conferences and then take advantage 

of not knowing about things that occurred up here. 

Mr. Brick: Except, if Your Honor please, I am not dis¬ 
puting it, I may have said that before that time, but when 
we argued the motion for a directed verdict when I did 
get up I did mention that we thought we had also proven 
specific negligence. We didn’t make much of an impres¬ 
sion on Your Honor, but I did say it at the time. 

The Court: Well, I will deny it. I think it is inconsistent 
with the position you took. I will deny it. 

Mr. Wilson: Your Honor, may I ask a question of the 
Court, which I don’t mean to be impertinent? Do you be¬ 
long to the judicial school of thought that regards these 
two theories as being allowable in the same instance,— 
specific negligence and res ipsa? 

The Court: I stand neutral. I always understood the 
law was that if you relied on res ipsa loquitur you couldn’t 
have specific negligence, and that was the law for many 
years in this jurisdiction. I have seen some indications to 
the contrary. 

Mr. Wilson: That is the reason I asked the question. 

• **#•**•# * 

754 The Court: 2 and 3 are denied. Now, No. 4. That 
involves two schools of thought, also. 

Mr. Brick: There is a case in the District of Columbia, 
but it was after the first World War. 

The Court: I remember that case. What do you think 
about No. 4? 

Mr. Wilson: I? 

The Court: Yes. 

Mr. Wilson: I want to take a cold exception to it as not 
being the law, standing on it. Period. 

• ••*••••« • 
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755 The Court: I will deny it. 

The Court: No. 5? 

Mr. Wilson: Your Honor, on Xo. 5—— 

The Court: Xow, this gets back to a proposition I am 
convinced Mr. Brick withdrew. 

Mr. Wilson: 1 haven't the slightest doubt about it. 

Mr. Brick: If Your Honor please, I told you at the time 
that I didn't think I was relying upon it, but that I wasn’t 
positive. Your Honor pressed me on that, and I left 

756 it in the status that I thought I wasn’t positive 
about it. 

Xow, since then I have read the Kenney case, at 66 Ap¬ 
peals, D. C., where they did give such a charge, and it was 
denied in that case because the facts didn’t apply. The 
court said there was nothing wrong with the instruction, 
and I believe- 

The Court: Is that the long opinion by Judge Stephens! 
Mr. Brick: I think it was Judge Stephens. 

The Court: It is a long opinion. Then you would get 
into all t he contributory negligence features which would 
be an intervening cause, and the factors that had been set 
in motion three years previously. 

Mr. Brick: I realize that, but this is the exact language 
of the instruction that was given in that case, with the ex¬ 
ception that I think we added loss of balance or equilibrium. 

The Court: Well, I think it is too remote to be the proxi¬ 
mate result of the accident of 1947. 

Mr. Brick: Of course our contention is that his loss of 
balance and equilibrium as the result of this accident in 
1947 was the thing that eventually caused him to fall and 
bring on the total deafness in the other ear. I know Your 
Honor pressed me on that, and I wasn’t too positive. 

757 The Court: I thought when I asked you at the 
Bench that you said you were not contending any 

such thing. 
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Mr. Wilson: It was an unequivocal no, Your Honor. 
Also, may I say, like the case Mr. Brick is relying upon, 
the facts of this case don’t support such a prayer. The 
evidence is that this man had two black eyes, was drunk, 
and had a skull fracture. There isn’t anything which as¬ 
sociates that fall with any pre-existing deficiency. 

The Court: I will deny it. 

Mr. Brick: I don’t think I have to say exception any 

more, but I do take exception. 

• #•***#•# * 

759 The Court: 

• #*#••#*# % 

760 He said it was $350.00. The pre-trial statement says 
$200.00. I guess you are limited to that, aren’t you? 

Mr. Wilson: I would sav also—and I do not mean to 
take the Court’s time to quibble over $150—that Doctor 
Gallagher cannot be compensated for the services rendered 
in 1950 to this man, and he has lumped all of his services 
in his testimony. 

The Court: Well, up to then we can consider the 

761 reasonable value, but it can’t be more than $200. Do 

von see how it can be? 

Mr. Brick: Xo, because we could never get a bill from 
Doctor Gallagher. 

The Court: But you have written down here two hun¬ 
dred. 

Mr. Brick: That was the best estimate I had at the time. 
Mr. Wilson: My guess is, if he wants $350 for both times, 
$200 would be fair for the first time. 

The Court: I will put “not to exceed $200.00.” 

Mr. Brick: I think I did put in a bill from Casualty Hos¬ 
pital. 

Mr. Wilson: Yes, you did. 

• #*#*•*•# * 

763 The Court: I will deny 6 and 7, and will cover them 
as I have indicated, unless Mr. Wilson wishes to 
make an objection. If he does, I will hear him. 

• •••••*•• • 
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764 DEFENDANT'S REQUESTED INSTRUCTIONS: 

The Court: No. 1 will be denied. Any objection to 
No. 2! 

Mr. Brick: Yes, if Your Honor please. 

The Court: Denied. 1 will cover 2, unless you want to 
be heard, Mr. Wilson. 

Mr. Wilson: No. I will take exception. 

Mr. Brick: But in view of Your Honor’s feeling about 
it, I think vour statement as vou read it will be satisfac- 
tory. 

The Court: I thought that was a concession of minus 
zero. Now, No. 6, Mr. Wilson. 

The difficulty is, if the jury should find that you were 
negligent, and that your negligence proximately caused 
him to be struck on the cheek and have a fractured arch— 
zygomatic arch—and a lacerated ear lobe, even though 
thev didn't believe deafness was caused therebv, 
769 he would be entitled to recover for that. 

You see, he complains of fracture of the zygo¬ 
matic arch: he complains of an ear lobe laceration; he 
complains of partial deafness in one ear; he complains of 
total deafness in the other ear; he complains of loss or 
impairment of equilibrium. 

Your prayer would say I couldn’t assess any damages. 
Mr. Wilson: Of course, I wrote that in connection with 
prayer No. 2 of mine, which you denied. I also now re¬ 
member something that you said here in one of your pro¬ 
posed instructions to the jury which does point out the 
physical situation. 

The Court: I think if you would change it to say “If you 
find any physical condition about which the plaintiff com¬ 
plains was not proximately caused by negligence on the 
part of the defendant, you may not assess any damages 
for that condition”, you would probably be correct. 

Mr. Wilson: I am quite satisfied with that. 

The Court: Do you object to it on that basis? 
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The Court: I will amend it, then. You see my point, 
don’t you? 

**#***#*** 

770 The Court: Granted as amended. 

• *•*••*•• * 

The Court: I will deny 7, and you have your error tucked 
away, Mr. Wilson. 

Mr. Wilson: What do I have, sir? 

The Court: Possible error. 

Mr. Wilson: Your Honor, I want that prayer. I don’t 
want to give it up easily. I have not heard Mr. Brick offer 
any reason why it is not a sound prayer. 

The Court: Because it is in conflict with res ipsa loquitur. 

• #•*****# * 

Alexander Luther Bevins 

was called as a witness for and on behalf of the Plaintiff, 
in rebuttal, and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

788 Direct examination. 

By Mr. Brick: 

Q. X ow, Mr. Bivins, what is your full name? A. Alex¬ 
ander Luther Bivins. 

Q. And where do you reside, Mr. Bivins? A. Newport 
News. 

Q. And are you engaved in the practice of law in New¬ 
port News? A. Yes, sir. 

Q. How long have you been engaged in the practice of 
law in Newport News? A. Since December, 1917. 

789 Q. How long have you been a member of the Vir¬ 
ginia State Bar? A. Since December, 1917. 

Q. During your career as a lawyer, have you held any 
public office in Newport News? A. Yes, sir. 

Q. And what office or offices have you held? A. Mem¬ 
ber of the School Board for twelve years, chairman of it 
for two. 
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Mr. 'Wilson: Member of what, sir? 

The Witness: School Board. Member of the Senate 
of Virginia, Session of 1938. Commonwealth attorney from 
September first, 1938 until March 15th, 1943. 

Bv Mr. Brick: 

Q. And during that period of time, have you had a 
chance to get acquainted with or know Lloyd Kerlin, the 
plaintiff in this case? A. I have known him for more than 
thirty years, # * * 

Q. Now, did you have occasion to see him tried in court 
in 1945? A. Well, I don't recollect the year, but I was 

present during a trial in which he was the defendant. 

• #*#•*#•# # 

793 Q. Well, do you recall having talked to Mr. Ker- 

794 lin just prior to May 28th, 1945? A. I think I have 
talked with him since that time. 

The Court: Answer that question, please, Mr. Bivins. 

The Witness: All right, sir. 

Bv Mr. Brick: 

•> 

Q. Was your answer yes, or what was your answer? 
A. Well, all that I can sav is that 1 have talked to Kerlin 
over tliirtv vears, a number of times. Come to fix anv 
specific time, I can't do that. 

Q. Well, do you recall talking to him after he got out 
of the penitentiary for this grand larceny charge? A. My 
impression is that T did but now I don’t want to be abso¬ 
lutely committed to the proposition that I talked with him 
after his release from the penitentiary. 

The Court: Well, give your best recollection. 

The Witness: It is my recollection. Your Honor, that I 
did talk with him. And I have a reason for believing that 
I talked with him after his release from the penitentiary. 
##**#*•#*• 

795 The Court: How soon after he came out of the 
penitnentiary? 

The Witness: Well, Your Honor, my impression is that 
I saw him a short time after he had been released from the 
penitentiary. 
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The Court: Very well. You may answer. 

The Witness: And the reason- 

The Court: Don’t give the reason. You may answer. 
The Witness: All right. 

By Mr. Brick: 

Q. Now you may answer. Did he have any difficulty in 
hearing you at that time? A. No, sir. It wasn’t apparent 
to me. I had no indication from my conversation, or hear¬ 
ing me speak to him, rather. 

Q. All right. During that period of time you had known 
him, up to that time, do you ever recall any occa- 

796 si on in vour talking with him when he ever had anv 
difficultv in hearing vou? 

Mr. Wilson: I object to that. 

The Court: Overruled. 

A. No, sir. Frankly, I never have, and have no knowl¬ 
edge,—if he had any impairment of hearing it was not 
known to me. 

Cross-examination. 

By Mr. Wilson: 

Q. Where did you see Mr. Kerlin on an occasion, Mr. 
Bivins, that you fixed after the time he got out of the peni¬ 
tentiary? A. 27th Street in Newport News. And that was 
directly across from the Law Building, where I happened 
to have an office. And when I had completed the day’s 
work I went to the tavern to get a beer, and Kerlin was in 
there, and he was drinking at the time, and he insisted that 

I have a beer with him. And that is the onlv time that I 

•> 

ever drank with him in my life, because for reasons known 
to myself I had chosen not to. 

797 But I did drink this one beer with him at that 
time, and that is where I get the impression that it 

was subsequent to his having served the sentence in the 
penitentiary. I say that I just recollect. I don’t want to 
be absolutely held as to the time, because I can’t be sure 
of it. 


Q. And von fix that as the only time that you have seen 
him after he came out of the penitentiary, until today! A: 
No, not until today. Saturday—last Saturday. Yes, sir. 

Q. Did he come down to Newport News last Saturday? 
A. Came to Newport News; yes, sir. That is the only time 
I have seen him since. 

Q. How long were you with him in the tavern? A. Long 
enough to drink a bottle of beer and speak a few words 
with him. 

Q. Were the two of you alone? A. No, sir. 

Q. Who was with you? A. No one was with me. I went 
by myself into the tavern. 

Q. I meant, were the two of you sitting alone at a 
table ? A. No. 

79S Q. Or was there some other company? A. No. 
It is a long bar, and a group of men were at the 

bar. 

Q. You were standing at the bar? A. Yes, sir. 

Q. You were standing next to Mr. Kerlin? A. Yes, sir. 
Q. Were there other people at the bar whom you knew? 
A. I don’t recollect, sir, because I wasn't in conversation 
with anybody except Mr. Kerlin. I went in, got the beer, 
and left. 

Q. What did the two of you talk about? A. I can’t an¬ 
swer, because I have no recollection. 

Q. Was the conversation as much as five minutes in 
length ? A. I doubt that, unless it took five minutes to drink 
one beer. 

Q. You had not met him there by any pre-arrangement? 
A. No, no. No, sir. 

Q. The two of you had nothing in common to discuss? 
A. No, sir. 

Q. You just passed the time of day with him? A. So 
far as I know that is true, sir. 

Q. Perhaps two sentences on the part of each of 
799 you would be all that was said? A. Probably so, 
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Q. Couldn't even be one sentence? A. Yes, sir. 
#*****###* 

Q. You know it was a very short meeting? A. Oh, yes. 

Q. You had nothing of interest to discuss? A. No, sir. 
We had nothing of interest to discuss. 

Q. You are not sure even that Kerlin paid for your 
beer? A. No, sir. 

Q. You are not sure he paid for his beer? A. No, sir. 

Q. Isn’t it a fact you met him at the bar; he 
800 said ‘‘How do you do?” and you said “How do 
you do”? A. My friend, I can’t answer. 

Q. You can’t say that you said any more than that? 
A. No, sir; and I can’t say that I said less than that, be¬ 
cause I just don't recollect the conversation. 

* **#**#*# * 
804 George Randolph Johnson 

was called as a witness for and on behalf of the Plain¬ 
tiff, in rebuttal, and, being first duly sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Brick: 

Q. What is your full name? A. My full name is George 
Randolph Johnson. 

Q. And where are you employed? A. Department of Cor¬ 
rections; District of Columbia Jail; Washington, D. C. 

Q. How long have you been employed there? A. Begin¬ 
ning in 1942. 

Q. And what have been your duties with the Department 
of Corrections ? A. Assigned to the maintenance depart¬ 
ment, beginning with assistant engineer, and was later 
promoted and changed to supervising mechanic. 

Q. Were you in that position in 1947? A. I was con¬ 
sidered then assistant engineer, sir. 

Q. Among other things, would you work certain prison¬ 
ers at the District Jail? A. Yes, sir. 
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805 Q. And would you briefly tell the Court and the 
Jury just what work you would have them do ? A. In 
general we maintain the entire structure, consisting of, 
that is, the plumbing, electrical, masonry, carpentry, paint¬ 
ing, together with other incidentals, such as air condition¬ 
ing, and so forth. 

Q. Xow, have you ever met the plaintiff in this case, 
Lloyd Kerlin? A. Yes, sir. He was in our shop. 

Q. Can you recall when he was in your shop? A. I would 
have to refer back to the records, which show it was in 
June of 1947. 

Q. How long was he in your shop? A. According to the 
records it was from June until September. 

• #**#*#•# * 

By Mr. Brick: 

Q. Do you have any recollection of having talked to 
Mr. Kerlin? A. Yes, sir. 

SOb Q. All right. Xow, did he have any difficulty in 
hearing you? A. AY), sir. 

Q. Did he have any difficulty in hearing you when he 
was working? A. Xo, sir. 

c 

Q. Do you recall whether you would talk to him when 
his back was turned to you? A. That T cannot say posi¬ 
tively, sir. 

* *•*#•**# * 

807 By Mr. Brick: 

SOS Q. Xow, do you recall whether Mr. Kerlin had 
any difficulty with his sense of balance, or in climb¬ 
ing ladders during the time he worked for vou? A. Xo, 
sir. He did not. 

Q. And among his duties, would he have to climb lad¬ 
ders? A. Yes, sir. 

C ross-examination. 

By Mr. Wilson: 

Q. Mr. Johnson, Mr. Kerlin was an inmate in the insti¬ 
tution at that time, was he not? A. Yes, sir. 





Q. Had you seen him earlier or later than that occa¬ 
sion? A. That is the only time that I recall, sir. 

Q. How do you fix the time in 1947? A. According to 
the records, sir. 

Q. Did you go to the record clerk and seek out 
S09 this information? A. Xo, sir; the assistant superin¬ 
tendent did so. 

Q. Is that Mr. Sard? A. Stokes. 

Q. Did you see the record? A. Yes, sir. 

• #•*••#«* # 

Q. I am asking you whether the records which Mr. 
Stokes exhibited to you, would help to refresh your recol¬ 
lection that you saw on those records that Mr. Kerlin had 
been in the jail on other occasions? A. Yes, sir. There 
was. Yes, sir. 

Q. And did the record that you saw, that Mr. Stokes 
showed vou, show on it that Mr. Kerlin was assigned to 
the maintenance department in 1947? A. Yes, sir. 

• #*#*##•* * 

810 Q. # * * My question is, did you see any other 
records Mr. Stokes had, or did you ask to see any 
other records, to see whether on other occasions when Mr. 
Kerlin was at the jail he was assigned to you as a main¬ 
tenance man? A. He was only assigned one time, sir. 
*#♦#***#*# 

822 Mr. Brick: Ladies and gentlemen of the jury: 

It has been stipulated and agreed by and between 
counsel that the charge of November, 1943, Peeping Tom 
and drunk, on which Mr. Kerlin was fined $27.50 and given 
sixty days on one charge, and a $2.75 fine and five days on 
the other charge, the charge of Peeping Tom had been 
changed to trespass, and the sentence was suspended. A. 
Also, as to the conviction of January 4th, 1947, which ap¬ 
peared on the board, and for which he was convicted of 
drunkenness and fined $27.50 and given ninety days in jail, 


256 


the record should read that that sentence was also sus¬ 
pended. 

********** 

526 Mr. Brick: Reading from Dr. Aram Glorig Jr.’s 
deposition, 

********** 

527 “Q. Doctor, is it correct in your opinion that any 
lesion of the central nervous system which will pro¬ 
duce bilateral deafness is incompatible with life? ” 
********** 

A. In my opinion this is not correct. 

“Q. Upon what do you base that opinion? A. On the 
previous case histories, and on the animal experimenta¬ 
tion.” 

********** 

831 Mr. Wilson: If Your Honor please, on the ques¬ 
tion of res ipsa loquitur, 

********** 

S3S to extend the doctrine to this situation is to go on 
record to extend the doctrine to any case where the 
plaintiff cannot put his finger more definitely upon the 
situation; there is no reason in the world why a court 
would not extend the doctrine to automobile collisions and 
events on the street, and many such situations. The Court 
here is permitting an absence of proof and an absence of 
probability to justify submitting this speculative situation 
to this jury under these circumstances which are identical 
with the situation, I say, in the Utah case. 
********** 

The Court: Now let me see. I had some other points. 
I understand, Mr. Brick, you are still insisting on aggrava¬ 
tion as part of the charge? 

Mr. Brick: Yes, if Your Honor please, if the jury should 
so find. 
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845 The Court: Yes, and I considered also what you 
said yesterday about total disability. I thought it 

was implicit in what I said, but as I read it over, I find 
it isn’t as definite as I think it should be, so I shall include 
total disability. 

Now, the prayer you handed up- 

Mr. Wilson: I take exception to that- 

The Court: Yes. 

Md. Wilson: Upon the ground that the evidence does 
not support it. 

The Court: All right. 

Mr. Wilson: Total disability as the result of a wholly 
independent act. 

The Court: Well, he claims he has—wait a minute. 
Would you use “totally disabled in one ear”? That is what 
I have in mind. 

Mr. Wilson: All right, if it is specified as to one ear. 
The Court: Isn’t that right? 

Mr. Brick: Yes, total in one ear, and partial in the 
other. 

The Court: I didn’t mean he couldn’t walk around and 
function. 

Mr. Wilson: No, but I don’t want you to mean that he 
is totally deaf as an element of damage in this case. 

The Court: They don’t claim that. 

846 Mr. Wilson: Well, I will be glad to have Your 
Honor prevent them from claiming it. 

The Court: I told you I would say that, that they could 
not claim damages for the incident of 1950. I told you 
that yesterday. 

Mr. Wilson: I understand. 

The Court: You remember ? 

Mr. Brick: Absolutely. Of course I don’t agree with 
you. I would like to have it in there. But that is what 
Your Honor said, and that is what I am going to argue, as 
a matter of fact. 

********** 
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850 CHARGE TO THE JURY: 

The Court: Members of the jury: At this stage 
of a trial, it becomes the duty of the Judge to charge the 
Jury. By that is meant to give the jury the principles of 
law which are applicable to this case in the determination 
of their verdict. 

You have the duty and responsibility of determining 
under the law as I give it to you, whether the plaintiff 
shall receive a verdict and, if so, in what amount, or whether 
the defendant shall receive a verdict. 

In performing that duty, you are required to find the 
facts. You are the sole judges of the facts. And after you 
have found the facts, you will apply the law as I give it 
to you to those facts, and reach a proper verdict. 

Now, haw are you to find the facts? You are to find 
them solely from the evidence, and inferences reasonably 
deducible from the evidence. The evidence consists of what 
you have heard from the lips of the witnesses, from the 
exhibits which have been received in evidence, and the 
stipulation of counsel which have been made, which you may 
consider as facts. 

851 Being the sole judges of the facts, you are of neces¬ 
sity the sole judges of the credibility of the witnesses, 

that is, the amount of credit you will give to the testimony 
of each witness who has appeared before you. In deter¬ 
mining credibility, you will take into consideration the 
manner and demeanor and conduct of the witnesses as they 

9 

testified; whether or not they appeared to you to be truth¬ 
telling persons, or otherwise by reason of their conduct, 
demeanor and manner. You will also take into considera¬ 
tion their memory, or their lack of memory; their ability or 
lack of ability to express to you through the medium of 
words what they have seen or heard: their ability or lack 

• 9 

of ability to see and hear the things about which they testi¬ 
fied, and any interest which any witness has in the outcome 
of the case which may have colored or distorted his testi¬ 
mony. 
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You are not to guess, and you are not to speculate. As 

I have said to you, you are to reach your findings of fact 

solely on the evidence and inferences reasonably deducible 
• * 

from the evidence. But that does not mean that vou mav 
not in evaluating the evidence, use your common sense or 
apply your experiences in life in reaching your conclusions. 
Of course you may. But you are not to guess, and you are 
not to speculate. 

852 The summation of counsel should be given careful 
consideration by you, so far as you find them logical 

and reasonable, because they are designed to assist you in 
marshaling and organizing the facts and assembling them 
before you. But you should, of course, consider the sum¬ 
mation of each counsel in the light of the fact that he is an 
advocate of his particular side. 

I shall comment on the evidence as I go along, but in 
doing so, please understand that I am not attempting to 
usurp your function as judges of the facts, and I am not 
usurping your function as judges of the facts, but I am 
only commenting for the purpose of assisting you in under¬ 
standing what I believe are the issues which you are called 
upon to determine. 

If what counsel have said in their summations, and what 
I may say to you in my charge, differs from your recollec¬ 
tion of the evidence, please bear in mind that it is your 
recollection that governs, and that what counsel have said, 
and what I shall say, is not evidence. 

In granting certain instructions, or prayers, as we call 
them, I shall read them as I go along. There may be some 
repetition in the prayers and what I shall say to you in my 
general charge and, if there is, please Understand. 

853 that I am not emphasizing those instances where 
there is repetition, but that some repetition is almost 

inevitable if the Court’s general charge is to be coherent. 

If you believe that any witness willfully has testified 
falsely as to any material matter concerning which he 
could not have been reasonably mistaken, you are at liberty 
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to disregard all or any part of the testimony of such wit¬ 
ness. 

The law does not permit you to guess or speculate as to 
the cause of the accident in question. If the evidence is 
equally balanced on the issue of negligence or proximate 
cause, so that it does not preponderate in favor of the party 
making the charge, then he has failed to fulfill his burden 
of proof. 

The fact that the plaintiff appears to be a victim of 
alcoholism should not prejudice you against him or excite 
your sympathy for him. Neither should the fact that the 
defendant Gas Company is a large corporation prejudice 
you or influence you in any manner. All parties in the eyes 
of the law are entitled to fair and impartial treatment, irre¬ 
spective of their economic condition or social status. You 
are to approach your task and perform your task calmly, 
dispassionately, objectively, not allow sympathy or prej¬ 
udice or emotion of any kind to influence you in any 
S54 manner whatever. You are a fact finding body. You 

are not to allow anv of those emotions to have anv 

• •> 

bearing whatever in your deliberations, or in your deter¬ 
mination. 

The party who asserts the affirmative of an issue must 
carry the burden of proof. Therefore, the plaintiff has the 
burden of establishing his case, that is, the essential ele¬ 
ments of his case, and I shall give you the essential 
elements before I am through. Some burden is established 
by a preponderance of the evidence, which is determined not 
alone by the greater number of witnesses testifying to a 
particular state of facts. Preponderance of the evidence 
means that the testimony on behalf of the party carrying 
the burden must have greater weight in you estimation, 
have a more convincing effect than that opposed to it. If 
you believe that the testimony on any essential point is 
evenly balanced, then your findings as to what point must 
be against the party carrying the burden of proof. 
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Evidence has been received of numerous convictions of 
plaintiff for violating the criminal statutes. The convic¬ 
tions may be considered by you solely for the purpose of 
determining plaintiff’s cerdibilitv, and for no other pur¬ 
pose. In other words, you may consider the convictions 
when you weigh and evaluate his testimony. Evi- 
855 dence has also been received of a large number of 
instances, both before and after the accident, when 
plaintiff was confined in penal institutions. That may be 
considered by you as bearing on the question of damages, 
so far as it relates to loss of earnings, on which I shall 
instruct you later in respect of that. 

The plaintiff claims, as I recall his testimony, and the 
testimony of his witnesses, that he was standing on the 
north sidewalk of H Street, Northeast, east of Twelfth 
Street, waiting for a street car; that certain men were 
working in the street and sidewalk; that a block of side¬ 
walk had been broken up by the use of a maul and had been 
shoveled to one side; that a man was picking in the dirt, and 
that while he was picking, an object came toward him from 
the locality where the man was picking, and struck plaintiff 
on the left side of the hear, causing him to be injured. This 
claim is supported by the plaintiff’s own testimony and the 
testimony of the witness, Forame. Plaintiff further con¬ 
tends, by the use of answers to interrogatories made to 
defendant, and by the records of the defendant, that it may 
reasonably be inferred that the man who was doing the 
picking was an employee of the defendant, and that the 
missle which struck plaintiff was propelled by the act 
S56 of this employee in picking and digging in the earth 
in performance of work for the defendant. Plain¬ 
tiff further claims that as the proximate result of this 
object striking him, he became totally deaf in one ear and 
partially deaf in the other ear, and that his equilibrium 
or balance was impaired. 

The defendant contends that no missle struck plaintiff, 
but that he fell to the ground as the result of his inebriation 
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or some other cause unconnected with being struck and 
thereby received injuries; alternatively (and the defend¬ 
ant has the right under our system of jurisprudence to make 
alternative defenses and claims) that if a missle struck 
him it was not propelled by an employee of the defendant, 
or if it was propelled by its employee, it was not propelled 
negligently; and, further, that any injuries he sustained 
were a lacerated left ear lobe and a fractured cheek bone, 
and did not cause any impairment or destruction of his 
hearing and balance, but that such impairment and destruc¬ 
tion are the result of constitutional causes and agencies 
undelated to the external injuries he received on the date 
in question. Defendant has offered the testimony of the 
witness Downs and the witness Alvey, and the two police¬ 
men, as to what they saw at the place of the accident, in 
support of its claims and contentions. 

Before there mav be anv recoverv against the 
857 defendant, you must find that it was caused by an 
act of an employee of the Gas Company acting in 
the scope of his employment, and that such employee’s 
act was a negligent one, and that such negligent act proxi- 
mately caused the plaintiff to be injured. 

Now, what is engligence? Negligence is the want of 
reasonable care. Reasonable care is that care which an 
ordinarily prudent person would give under the same or 
similar circumstances. Stated another way, negligence is 
the doing of some act which a reasonably prudent person 
would not do, or the failure to do something which a reason¬ 
ably prudent person would do actuated by those considera¬ 
tions which ordinarily regulate the conduct of human 
affairs. It is the failure to use ordinary care in the man¬ 
agement of one’s property or person. 

I have used and shall use the term “proximate”, which 
has significance in this case, not only in relation to what 
caused the plaintiff to be struck, if he was struck, but also 
in relation to what injuries plaintiff sustained as a result 
of being struck, if you find that he was struck by the 
negligent act of the defenedant’s employee. 
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Proximate cause is that cause which in natural and 
continuous sequence, unbroken by any efficient 
80S intervening cause, produces the result, and without 
which the result would not have occurred. It is the 
efficient cause, the one that necessarily sets in operation 
the factors that accomplish the injury. 

To be specific, in this case if you should find that the 
lacerated ear on the left side and the fracture of the cheek 
bone on the right side were proximatelv caused by the 
negligent act of the defendant’s employee, you are still 
required to determine whether those injuries proximately 
produced the deafness and lack of balance of which he com¬ 
plains. On this there is conflict in the testimony of the 
physicians. This involves the evaluation of the testimony 
of their expert opinions. A person who by education, study 
and experience has become an expert in an art, science, 
or profession, may give his opinion on any such matter in 
which he is versed, and which is material to the case. You 
should consider such expert opinion, and you should weigh 
the reasons, if any, for it. You are not bound, however, 
by such opinions. Give it the weight to which you deem 
it entitled, whether it be great or slight, and you may 
reject it if in your judgment the reasons are unsound. 

Of course, if you should find that the plaintiff was 
859 not struck by any missle propelled by an employee of 
the Gas Company, or if you should find that he was 
not struck at all but injured himself in falling down in an 
intoxicated condition or for some other reason uncon¬ 
nected with being struck, there is no need to proceed further 
with the case, as the Gas Company would be entitled to 
vour verdict. But if, as I have stated, vou find that he was 
struck by a missle propelled by an employee of the Gas 
Comany acting within the scope of his employment, you are 
then required to determine whether the employee was 
negligent in what he did and whether his negligence proxi¬ 
mately caused the plaintiff to be struck on the head by a 
missle, and, if it did, whether such blow proximately caused 
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the lacerated ear lobe and fractured cheek bone without 
residuals, or whether it proximately caused loss of hearing 
and loss of equilibrium concerning which he complains, or 
whether those conditions were proximately caused by some 
other agency. 

There is evidence offered by the plaintiff that his hear¬ 
ing is now completely destroyed, and that this complete 
destruction occurred after the injury sustained by plain¬ 
tiff in 1950, three years after the event in question. This 
complete destruction was not proximately caused by the 
event of 1947, and whatever damage to his hearing 
S60 was suffered by plaintiff in 1950 is not before you for 
consideration. The claim before vou is for the 

w 

damage to his hearing which he claims was complete deaf¬ 
ness in one ear and partial deafness in the other ear, and 
impairment of equilibrium, and lacerated ear and fractured 
cheek bone immediately after the event of 1947. 

Now there has been evidence pro and con as to the con¬ 
dition of his hearing before the event of 1947, and counsel 
have discussed that with vou fullv, and have marshaled the 

• m 7 

evidence before you fully and completely. You will weigh 
it all and consider it with great care in order to arrive at 
the truth. 

You are instructed that you cannot infer that the de¬ 
fendant was negligent from the mere fact that an object 
may have struck the plaintiff while defendant's employee 
was digging. You must also find that the object was 
caused to strike the plaintiff as the result of the negligent 
act in the doing of such digging. 

You will notice as I have gone along, some repetition. 
As I told you, that repetition is not for the purpose of 
emphasis. You must consider the charge as a whole. Bear 
in mind that some repetition is almost inevitable. 

So far as negligence is concerned, there is no show- 
861 ing of any specific act of negligence on the part of 
defendant’s employee, and you cannot infer negli¬ 
gence from the mere fact that an accident occurred. On 
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the contrary, the legal presumption is that reasonable care 
was exercised when an accident, standing alone, occurs, and 
the plaintiff under such circumstances has the burden of 
overcoming such presumption by a preponderance of the 
evidence that defendant was guilty of negligence. But when 
an accident occurs and, in addition, where the instrumen¬ 
tality or agency causing it is known and further is in the 
exclusive possession of the party causing it, and where the 
accident is of such a character as, in the light of ordinary 
experience, is unlikely to occur except as a result of negli¬ 
gence, it is then permissible for the jury to infer negligence. 
That is known as the doctrine of res ipsa loquitur, which 
counsel have mentioned, and on which the plaintiff relies, 
and which literally means the thing speaks for itself. 

Therefore, if in this case you should find that there was 
an occurrence as claimed by the plaintiff, namely, that as 
he was standing on the sidewalk an object was caused to 
be propelled against him by an employee of the Gas Com¬ 
pany acting within the scope of his employment, that is, 
in the performance of work engaged in by the Gas 
862 Company, and that it was caused to be so propelled 
against him by the use of a known instrument ex¬ 
clusively in his possession, and that as the proximate 
result thereof plaintiff was struck, you may infer, but you 
are not complelled to do so, that the proximate cause of the 
occurrence in question was some negligent conduct on the 
part of the defendant. That inference under such a finding 
bv vou would be in the form of evidence, and if there is 
none tending to overthrow it, or if the inference prepon¬ 
derates over the contrary evidence, it would warrant a 
verdict for the plaintiff, although, as I say, it does not 
comple one. Therefore, under such finding you should 
weigh the evidence tending to overthrow that inference, 
bearing in mind that the defendant would under such find¬ 
ing be called upon for an explanation in rebuttal, but not 
necessarily required, to show that its employee exercised 
ordinary care. This the defendant contends it has done. 
Plaintiff contends to the contrary. 
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In cases of this character where the doctrine of res ipsa 
loquitur is involked by the plaintiff, the burden of proving 
negligence nevertheless remains upon the plaintiff. Should 
you find that the facts in this case justify the application 
of the doctrine of res ipsa loquitur, you must further de¬ 
cide from your consideration of all the evidence 

563 whether the plaintiff has satisfied the burden that 
the defendant was actually guilty of negligence. 

The essential elements of the plaintiff’s claim, which I 
told you he has the burden of establishing, therefore, are 
these: 

First, that he was struck by an object propelled by an 
act of the defendant’s employee acting within the scope 
of his employment; 

Second, that the defendant’s employee was negligent in 
causing the object to be so propelled; 

Third, that such negligence proximately caused plaintiff 
to be struck and injured. 

If vou find that each and everv of these essential ele- 
ments have been established by a preponderance of the 
evidence, your verdict will be for the defendant, the Gas 
Company. 

If you find for the plaintiff, you will then come to the 
question of damages, and you will award the plaintiff such 
damages as will fairly and reasonably compensate him for 
all the damage suffered by him which proximately resulted 
from the negligence of the defendant’s employee, and 

564 the burden of proof rests upon plaintiff to establish 
his claim that the injuries about which he complains 

were proximately caused by defendant’s negligence. If 
you find that the physical condition about which the plain¬ 
tiff complains, or some of it, was not proximately caused by 
defendant’s negligence, you may not assess any damages 
for that condition. If negligence on defendant's part has 
been a proximate cause of aggravating a preexisting dis¬ 
ability suffered by plaintiff, then plaintiff is entitled to 
recover only to the extent such condition has been aggra¬ 
vated. 
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In fixing the amount of the award, if you find for the 
plaintiff, you will consider the reasonable values not exceed¬ 
ing the cost to the plaintiff of examinations, attendance and 
care of the physician, Doctor Gallagher, reasonably re¬ 
quired and actually given in the treatment of the plain¬ 
tiff, but not to exceed $200.00. He stated that a reason¬ 
able charge would be $350.00, but the amount set forth in the 
pleadings, in the complaint, is $200.00. The reasonable 
value, not exceeding the cost to plaintiff, of hospital ac¬ 
commodations and care reasonably required and actually 
given to plaintiff: the reasonable value of time lost by 
plaintiff since his injury, and in determining this amount 
you should consider evidence of his earning capacity, 
S65 his earnings, and the manner in which he ordinarily 
occupied his time before the injury, and what he was 
reasonably certain to have earned in the time lost had he 
not been disabled; and such sum as will reasonably com¬ 
pensate him for pain, discomfort and mental anguish 
suffered by him, and such pain, discomfort and mental 
anguish and hearing disability, total or partial, as he is 
reasonably certain to suffer in the future; and such sum as 
will reasonably compensate him for any loss of earning 
power from which he is reasonably certain to suffer in the 
future so far as, and only so far as they proximately re¬ 
sulted from the injury and not from any other cause. In 
other words, the award should be based only upon those 
injuries which you find are the natural, probable conse¬ 
quence of the injury sustained as the proximate result of 
the defendant’s negligence. 

If you find that any physical condition about which the 
plaintiff complains was not proximately caused by negli¬ 
gence on the part of the defendant, you may not assess 
any damages for that condition. Again, there is reptition. 

When you go to your jury room, you will select your 
foreman, who will preside over your deliberations, and see 
that each of you is given a fair and reasonable oppor¬ 
tunity to express your views and make your argu- 
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566 ments. 'When you have reached a verdict, which 
must be unanimous, you will make that fact known 

to the Marshal, in whose custody you will be. He will 

inform me, and I shall assemble counsel and receive your 

verdict. The verdict will be either for the plaintiff in one 

sum fixed bv vou, determined bv vou under these instrue- 
* * < * • 

tions which I have given you, or for the defendant. 

I will hear counsel at the Bench if they have any objec¬ 
tions. 

(Whereupon, the following proceedings were had at the 
Bench:) 

The Court: How about it, Mr. Brick? 

Mr. Brick: The charge was all right as given, except 
that I want to reserve for the record three things. 

We should have had a charge on specific negligence, 
which Your Honor declined to give; 

Secondly, we believe the injury of 1950 should be con¬ 
sidered by this jury, and. 

Thirdly, we object to the granting of Defendant’s in¬ 
struction Xo. 3. 

That is all I have to say. 

The Court: Very well. 

Mr. Wilson: Your Honor, before I address myself to 
my side of it, were Mr. Brick’s prayers 2 and 3 

567 withdrawn, or denied? 

The Court: They were denied after he apparently 
changer his position. 

Mr. Wilson: I didn’t think he had an exception on the 
question of specific negligence. I thought he had gone 
along with you. 

The Court: The record speaks for itself. Are there any 
prayers granted that I did not read? 

Mr. Brick: T do not believe so. I believe you covered 
the charge very fully and adequately. 

Mr. Wilson: Your Honor, may I object to your invoking 
the doctrine of res ipsa loquitur, and may I except to the 
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form and substance of the charge which you gave on res 
ipsa loquitur? 

And by this exception I do not want to run afoul of 
the rule which provides that one may not except generally 
to a court’s charge. I think the discussions had at the 
time the prayers were settled, shows my specific attacks 
upon the form and substance of your proposed instruction 
on res ipsa loquitur, and I hope Your Honor will permit 
those to be applied at this time without repetition. 
*•#*#****# 

568 (Whereupon, the following proceedings were had 
in the hearing of the jury:) 

The Court: You may take the case. 

(Whereupon, at 3:35 o’clock, p. m., the jury retired from 
the Court room to consider of its verdict.) 

569 (And, later, to-wit, at 5:37 o’clock, p. m., the jury 
returned to the Court room, and the following pro¬ 
ceedings were had:) 

The Court: Who is the foreman? 

Juror Herbert E. Reinburg: I am, Your Honor. 

The Court: I understand you have some questions you 
want to ask. 

The Foreman of the Jury: Yes, sir. As you charged 
the jury, you gave three points of negligence. 

The Court: Three points of negligence? 

The Court: You mean the three essential elements? 

The Forman: Yes, sir. And that is what we would like 
to have brought out. 

The Court: Is that what you have in mind,—the three 
essential elements? 

The Foreman: Yes, sir. 

The Court: The essential elements of the plaintiff’s claim 
are these: 

1. That he was struck by an object propelled by an act 
of the defendant’s employee acting within the scope of his 
employment. 
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2. That defendant’s employee was negligent in causing 
the object to be propelled. 

S70 3. That such negligence proximately caused plain¬ 

tiff to be struck and injured. 

Are those the three elements you desired brought out? 
The Foreman: That is correct. 

The Court: I see that the other jurors are nodding af¬ 
firmatively. Is that all you want to ask about at this time? 
The Foreman: I think so. 

The Court: Do not hesitate to come back if you want 
further instructions. I will endeavor to enlighten you. 
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STATEMENT OF QUESTIONS PRESENTED 


In an action for damages for personal injuries (loss of 
hearing and sense of equilibrium) allegedly caused by an 
object allegedly negligently propelled from a hole by a Gas 
Company employee while manually digging therein in dirt 
with a tunneling bar (referred to in much of the testimony 
as a “pick”); and, in such action, where the case was sub¬ 
mitted to the jury under the doctrine of res ipsa loquitur 
solely because there was no evidence, either circumstantial 
or direct, adduced to show in what manner the pick stroke, 
which allegedly propelled the object, was a negligent pick 
stroke: 

I. Were the elements of the doctrine of res ipsa loquitur 
present, so as to justify the Court in sending the case to 
the jury under that doctrine, or, more specifically, 

(A) was the occurrence, i.e., propulsion of an object by a 
pick stroke made in dirt, an occurrence of a kind which 
in the normal course of events would not have occurred 
but for the negligence of the man who was picking? 

(B) Did the evidence fairly tend to establish the Gas Com¬ 
pany pick as the source of the flying object: 

(1) where the exact source of the object was left an 
unknown fact even though the plaintiff testified 
that at the time he was struck he was looking right 
at the man who allegedly wielded the pick, and 
even though the only eye witness, who saw the 
object travel (a distance of ten feet), and who at 
the time was standing only 6 or S feet away from 
the hole, could not say where the object came 
from; and, 

(2) where instrumentalities, other than the Gas Com¬ 
pany, shown to have been in the locality, were the 
only ones physically capable of propelling an ob¬ 
ject against the plaintiff with sufficient force to 
knock him down and/or unconscious? 



(C) Was evidence of the specific manner in which the pick 
stroke was a negligent pick stroke peculiarly unavail¬ 
able to the plaintiff so as to justify the Court, by reason 
of the absence of evidence of such specific act of negli¬ 
gence, to submit the case to the jury under the doctrine 
of res ipsa, where the plaintiff testified that at the 
time he was struck he was looking right at the man who 
was picking and where plaintiff's eye witness, standing 
6 or S feet away, saw the alleged ten foot travel of the 
object to the plaintiff's left ear lobe. 

II. Was the evidence sufficient to support a finding that 
the physical injuries, sustained by plaintiff as a result of 
being struck on the left ear lobe by an object allegedly pro¬ 
pelled by a man while picking in dirt, were the proximate 
cause either of 

(A) a total loss of hearing in plaintiff’s left ear and almost 
total loss of hearing in his right ear and of an impair¬ 
ment of his sense of equilibrium; or 

(B) an aggravation of any pre-existing defective condition 
in respect of such hearing and sense of equilibrium. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,329 


WASHINGTON GAS LIGHT COMPANY, Appellant, 

v. 

LLOYD KERLIN, Appellee . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal in a personal injury action from a final 
judgment against the appellant in favor of the appellee in 
the sum of Fifteen Thousand ($15,000.00) Dollars, and from 
an order of the court below denying appellant’s motion for 
a new trial and/or judgment n.o.v. The verdict of the 
jury was returned and judgment entered thereon February 
18, 1953. The order of the court denying appellant’s afore¬ 
said motion was entered March 12, 1953, and this appeal 
was noted March 16, 1953. 


Jurisdiction is invoked by virtue of Section 1291, Title 
28, United States Code. 

STATEMENT OF THE CASE 
A. The Event 

On October 9,1947, the intersection of 12th and H Streets, 
X. E., was undergoing repairs. (A. 22, 23, 200) H Street 
runs generally east and west; 12th Street, north and south. 
The District of Columbia Water Department, the “C & P 
Telephone Company and the Electric, all was workiny there 
at one time.” (A. 200) The Water Department also had 
men digging with shovels along the east side of 12tli Street 
north of the building line of H Street. (A. 194) The 
Washington Gas Light Company, hereinafter referred to 
either as the appellant or the Gas Company, had men work¬ 
ing along the north side of H Street, east of the aforesaid 
intersection. (A. 1S6, 132-136) These men were replacing 
‘‘gas services” (A. 1S4-1S5) to the premises numbered 1200 
to 1210 H Street (A. 1S6, 132-136)—1200 H was a dress 
shop on the northeast corner of the intersection, (A. 1S2- 
183) and 1202 H Street was the Forame barber shop, next 
door east of the dress shop. (A. 107,10S, 110) There was 
testimony to the effect that the D. C. Water Department 
was working along with the Gas Companv in this area. 
(A. 1S7) 

The Gas Company was replacing “laterals.” (A. 185- 
186) Laterals are pipes which extend laterally from the 
main gas line located in the street four feet underground to 
the various premises serviced. (A. 1S5, 1S6) Their re¬ 
placement necessitated the making of 3' x 3' cuts at intervals 
in the sidewalk, access being gained to the entirety of the 
lateral by tunneling under the intervening unbroken sec¬ 
tions of the sidewalk. (A. 190, 195) 

On the morning of October 9, 1947 there was such a cut 
or hole in front of the dress shop (1200 H Street) and one 
in front of Forame’s barber shop (1202 H Street). (A. 110) 
The sidewalk had been broken up at the cut locations and 
the concrete removed therefrom the night before, so that 
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there remained nothing more to do in order to reach the 
laterals except to loosen and remove the dirt from the cuts 
and tunnel under the unbroken section of the sidewalk. 
(A. 190-191, 199) The tunneling in and the loosening of 
the dirt was accomplished manually with a tool called a 
“tunneling bar.” A tunneling bar is the “same as a 
spear.” (A. 192) A tunneling bar is made by driving one 
end of an ordinary pick head into the open end of a 3 or 4 
foot length of •%" pipe, thus securing the pickhead to the 
pipe. (A. 193-194, 199-200) The resultant tool is one 
which lends itself well to both tunneling operations and 
the loosening of dirt (by prodding) in cramped quarters, 
to wit, the 3' x 3' hole or cut. The type of “pick” we 
ordinarily think of, which is swung in an arc over the 
shoulder, could not and was not used in these 3' x 3' cuts 
because the handle of such a pick is itself 3 feet long. 
(A. 192) 

The cuts, as described, were surrounded by latticed 
wooden barricades, which could be opened or closed in 
gate-like fashion. (A. 109, 111) 

It was at the above-described intersection of 12th and 
H Streets, X. E., on October 9th, that plaintiff-appellee, 
Lloyd Kerlin, hereinafter referred to either as Mr. Kerlin 
or appellee, arrived at 7:00 A.M., (A. 51-52) at which time 
on the southeast corner of the intersection he was to meet 
a man whom he had met the day before on a street car and 
with whom on that day he had been drinking. (A. 23, 28, 
203) (Mr. Kerlin, however, testified that he had had noth¬ 
ing to drink on this morning of October 9th.) (A. 36) Both 
then unemployed, they, together were going to look for some 
“rough work.” (A. 22, 52: R. 9) 

{Because the fact of Mr. Kerlin’$ long history of alcohol¬ 
ism hears directly on the issues to he developed in this case, 
it should he noted at the outset that during the trial, Mr. 
Kerlin admitted to no less than thirty-six (36) convictions 
involving drunkenness. He had also, in the past, been 
twice convicted of Grand Larceny and once of Petit Lar¬ 
ceny.) (A. 46-49) 
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Mr. Kerim's friend did not appear, and after having 
waited in vain for about an hour, he decided to go by him¬ 
self to “Union Depot” in search of work. (A. 22-23) He 
crossed the street (to the northeast corner) (A. 2S); went 
to a little store about “three or four doors up” where he 
bought cigarettes (A. 23) and a “cold drink” (A. 52); then 
returned to the northeast corner of the intersection in 
order to catch a street car. (A. 23, 52) Street cars were 
then running (east and west) on H Street, and were over¬ 
loaded with school children. (A. 52) Many school children 
were also in the area, and they, too, were trying along with 
Mr. Kerlin to catch a street car. (A. 52, 23) Because of 
this crowded condition, which continued for “20 or 30 
minutes”, Mr. Kerlin was unable to board a car. (A. 52) 
In the meantime, Mr. Kerlin saw a “lot of men ” (A. 23) 
working in the area, and further testified: 

“It was all over. Some men I saw were cutting and 
threading pipe. Some men were pick and shovel men. 
Some men were standing around . . . some digging the 
street up. I saw men with these air compressor ham¬ 
mers working. * * * TJY// 1 happened to be noticing 
a man picking in the dirt just opposite me [S to 10 
feet away] ( A. 53. 54,15,16) * * * I just happened to be 
looking at him at the time that he was picking and some¬ 
thing—I saw the dirt fly up—I saw something—I was 
standing at the curb—and it evidently hit me in the ear. 
I grabbed, I got hold of something. I can’t say just what 
it was, because I don’t know * * * Something hit me, 
but I got dizzy turned all kinds of different colors * * * 
Well as I was standing there waiting for the street 
car, as I say, there was a lot of children going some¬ 
where —I don’t know. * * * Well, I could not get on 
the street car. * * * Well after that I saw a man 
breaking the square up. two or three of these squares 
with a sledge hammer. I don't see very many people 
work like that. 7 am a kind of close observer. I have 
been working all my life. After they broke this con¬ 
crete up with this maul, I will say, then they moved 
it. They had a barricade. They pushed the barricade 
down and they put the concrete on the side, laid it on 
the cement or something. 
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“Then the man started picking in the dirt for awhile 
* * * how long I can’t say • * *, but that is when he 
was picking that this object, whatever it was, I was 
looking just that wag at the time —of course I saw men 
working all over the place—this thing flew and hit 
me. I didn’t know at first where it hit me. * * • I was 
standing at the curb facing [south] the street car line, 
but I just happened to be looking. yf (A. 23-25) (em¬ 
phasis supplied) 

Mr. Kerlin couldn’t say what it was that hit him, but 
stated “I don’t think it hit me but once.” (A. 25) He 
apparently deduced that it hit him in the left ear because 
the “lobe was cut just about in two.” (A. 25) Xo one was 
working directly in front of him. (A. 53) 

The first thing Mr. Kerlin remembered after he was 
“hit” was that he was going somewhere. “I guess I was 
unconscious—I don’t know * * * but then some man was 
talking to me * * * and he asked me what happened, and 
I told him something had hit me.” (A. 25) During this 
exchange of questions and answers, Mr. Kerlin was in an 
ambulance on his was to Casualty Hospital where he stayed 
for IS days. (A. 26) Dr. Gallagher, who there attended 
Mr. Kerlin, (and whose testimony will be discussed in 
another part of this brief) stated that Mr. Kerlin could 
not tell him where.the “thing” struck him. (A. 73) 
George F. Forame, on the morning of October 9, 1947, 
came out of his barber shop at 1202 H Street, X. E. He 
saw the construction work in progress. “They were taking 
the car tracks up and widening the street • • * and fixing 
different things there.” (A. 108) He remembered seeing 
holes and barricades “on each side of the street car.” 
(A. 109) (The street car tracks ran east and west. Forame 
faced south as he came out of his shop. Barricades li on 
each side of the street car” would place someone working 
on the south side of H Street. The Gas Company was on 
the north side only at this time.) Mr. Forame didn’t know 
which company it was that had workers “digging in a 
ditch.” (A. 10S, 109, 114) 

As Mr. Forame walked out of his shop, 
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“Something kind of flew, and an object—could have 
been a stone or something-—I don't know—but next 
thing I know [Mr. Kerlin] * * * his feet went up in the 
air—his back, or something—his feet went up in the 
air and he went down and he was laying on the side¬ 
walk on his back , holding his head. 11 is head was going 
up and down as if he were in severe pain. * * # I went 
over and told him to take it easv. * * * Xext thing I 
know, the police were there, and I went over and told 
them a fellow was hurt * * * because there were a lot 
of derelict fellows that hang around that way, unde¬ 
sirable people, and I thought they might get him mixed 
up, him being in his work clothes, and I wanted to make 
sure they took care of the man.” (A. 109, 110, 111) 
(emphasis supplied) 

Mr. Forame saw Mr. Kerlin “standing right as if going 
into the walkway”, in between the barricades allowing 
access to the street car in front of the dress shop. (A. Ill) 
The “walkway” was at a slight angle to the west of the 
door of the barber shop. (A. Ill) Mr. Kerlin “walked to 
get on the street car, looked like.” (A. 113) 

Mr. Forame testified that he was standing “right close 
to’’ Mr. Kerlin (A. 117), and that “when I walked out 
there something teas flying. Naturally it flew past me. 
And then it hit him” in the left ear. (A. 112) Though the 
workmen “digging right at the curbing” (A. 116) were 
almost near enough to touch (A. Ill, 113) Mr. Forame 
testified that he could not say where the object that struck 
Mr. Kerlin came from. (A. 112) Questioned as to which 
direction the object went, he answered “Well, it went back 
toward the building.” (A. 112) (That would have the 
object flying from south to north.) He then changed his 
testimony on questioning from Mr. Kerlin’s counsel and 
had the object coming from his left as he came out of the 
barber shop when the aforesaid counsel used the Gas 
Company's ditch as a point of directional reference. (A. 
117) Mr. Forame, although his barber shop faced south, 
apparently didn’t know the difference between east and 
west. He said the object came from the “west” of his 
shop (A. 117) and that Mr. Kerlin fell “east” and it was 
only after questioning in terms of “left” and “right” that 


the court concluded that Mr. Kerim fell “west.” (A. 117, 
118) (Falling “east”, of course, would tend to show Mr. 
Kerlin was struck from an object coming from the west 
or on his right side. The Gas Company’s cuts extended 
east of the intersection, i.e., left of Mr. Kerlin.) 

It was discovered at the hospital that in addition to the 
cut on his left ear, Mr. Kerlin’s right cheek bone was 
fractured (A. 119), but Mr. Kerlin in no way accounted 
for that fracture (A. 25, 26, 73), although the hospital 
historv chart showed “Xo history of unconsciousness.” 
(A. 1 IS). Mr. Kerlin was also “vomiting colorless fluid.” 
(A. 120). A frame was placed around his hospital bed. 
(A. 26). 

Charles Downs, a Gas Company employee, testified that 
when he saw Mr. Kerlin, the latter was trying to board a 
streetcar and was then assisted by two “colored fellows” 
from the streetcar to the lamp post against which he was 
placed. (A. 202-204). Mr. Downs didn’t see Mr. Kerlin 
fall, but saw blood coming from his right ear. (A. 205). 
Just prior to seeing Mr. Kerlin, Mr. Downs was standing 
at the corner between the curbstone and the first ditch 
opposite the lamp post East of the intersection. He was 
holding a tunneling bar. (A. 202-206). Mr. Andrews, 
another laborer, was shoveling dirt out of that ditch which 
was then 3 feet deep. (A. 206). Mr. Downs testified that 
no one was picking in the ditch at the time. (A. 206). 
Appellant searched for but was unable to locate Mr. An¬ 
drews. See testimony of Henry F. Krautwurst, a Gas Com¬ 
pany attorney. (A. 206-207). 

The two policemen who arrived on the scene found Mr. 
Kerlin lying on the sidewalk on the corner along side the 
dress shop West of the building line of 12th Street, thresh¬ 
ing his arms and legs, hanging his head against the side- 
u'alk. groaning and gnashing his teeth. (A. 179, 180, 182, 
1S3). Mr. Kerlin testified that he had never had a “fit” 
either before or after October 9,1947 (A. 54), although the 
Emergency Hospital record of Mr. Kerlin’s admission there 
on February 18, 1949, following an “attack”, disclosed: 
“Patient states he has fits.” (A. 121). (Emphasis sup- 
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plied.) This conduct continued “until the ambulance ar¬ 
rived.’' (apparently five minutes) (A. ISO). To the police¬ 
men, Mr. Kerlin appeared conscious. (A. 179, 1S3). They 
placed blankets under his head. (A. ISO, 1S3). That after¬ 
noon, Officer Girard visited Mr. Kerlin in the hospital in 
order to find out whom to notify of the accident. Mr. 
Kerlin told him to notify his landlady. Mr. Kerlin appar¬ 
ently had no difficulty hearing the officer, who spoke in 
normal tones. (A. ISO, 1S1). 

B. Proceedings Below and the Alleged Negligence 

As a result of the above described event of October 9, 
1947, Mr. Kerlin on July 27, 1950 filed a complaint against 
the (1) Potomac Electric Power Company, (2) the appel¬ 
lant Washington Gas Light Company, (3) Government of 
the District of Columbia, and (4) B. Frank Joy Company, 
Inc., alleging that on “October 9, 1947 the plaintiff was 
standing on the corner of 12tli and H Streets, X. E., * * * 
waiting for a street car when the defendants, or one of them, 
negligently, carelessly and recklessly allowed a stone or rock 
to strike plaintiff; that at said time and place one of the 
defendants by their employees * * *, was digging in a hole 
in said street” and that as a result of the aforesaid negli- 
gence, * * * the plaintiff “sustained injuries to his head, 
ear, right cheek and a fracture of the right zygomatic arch 
[cheek bone!”: permanent injury to his nervous system; 
suffered mental anguish; “has become totally deaf” which 
“injury to his hearing is permanent”; and has lost great 
sums of money from loss of wages.” (A. 2) The complaint 
was later amended to increase the ad damnum clause from 
$100,000.00 to $350,000.00 and to assert reliance upon the 
doctrine of res ipsa loquitur. (A. 7) 

All defendants answered, each denying the allegations of 
the complaint and alleging contributory negligence, (R. 
S74, S76, S80, A. 5) the appellant specifically alleging that 
plaintiff’s injury, if sustained, “was the result of plaintiff’s 
own condition or conduct, or the act or omission of someone 
other than [it].” (A. 6) 

At the very outset of the trial, Mr. Kerlin dismissed the 
action as against B. Frank Joy Company, Inc., and the 
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Potomac Electric Power Company because “frankly we 
will have no evidence as it now develops to tie them into 
the case.” (A. 22) 

At the close of appellee’s case, both the District of Colum¬ 
bia and the Gas Company moved for a directed verdict. 
(A. 153, 154) 

Opposing the District’s motion, appellee, expressly dis¬ 
claiming the contention that res ipsa loquitur applied to 
the District, (A. 161) contended that the Gas Company 
was guilty of “specific acts” of negligence in failing to 
erect solid type barricades around its ditches so as to pre¬ 
vent flying missiles from striking people; (A. 159) that 
since the District had notice of the failure to erect such 
barriers (it issued the Gas Company a permit to dig the 
ditches) it, too, was liable. (A. 159, 160) In respect of 
these contentions, the Court said: 

“If the plaintiff had stumbled into this hole, there 
would be some application, but that isn’t what hap¬ 
pened here. According to plaintiff’s testimony, the 
man with the pick, using more force than one usually 
sees a man with a pick use, sent a rock hurtling through 
the air. There wasn’t any notice to the District that 
that was being done * * * fences [are put up] to keep 
people out.” (A. 160, 161, 162) 

(Xote: It should be pointed out that no one testified 
that the man with the pick used more force “than one 
usually sees a man with a pick use.” The court in¬ 
ferred circumstantially that such was the case from 
the evidence as was adduced.) 

Counsel for the District pointed out that the prevention 
of such pick strokes would require an inspector for each 
ditch and that to impose such an obligation on the District 
of Columbia would be “unreasonable.” (A. 162) The Court 
replied: 

“I think there would have to be one for each workman 
* * * If he started to swing too hard you would grab 
his arm awav and sav ‘You can’t swing that hard.’ * * * 
It is rather hard for me to believe anyone swings that 
hard, but maybe they do.” (A. 162) 
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Tlie Court directed a verdict for the District of Columbia. 
(A. 162) 

On its motion, the Gas Company contended that this was 
not a proper case for the application of the res ipsa doc¬ 
trine. (A. 154-159) The Court disagreed because: 

although “there is no evidence directly proving be¬ 
yond a doubt that [Mr. Kerlin] was struck by an ob¬ 
ject propelled by an act of the Gas Company’s employ¬ 
ee’’ (A. 158) * * * “I think from the evidence I can 
reasonably infer it was your pick, that it was in your 
exclusive possession and that in the ordinary course of 
events in the exercise of reasonable care it would not 
have happened.” (A. 155) * * * “There is no evidence 
that the man using the pick used it negligently.” There 
is “no case without the doctrine.” (A. 156) 

Whereupon the Court denied the Gas Company’s motion 
for a directed verdict, and said: 

“To be consistent, of course, I would have to rule that 
the case should only go to the jury so far as the Gas 
Companv is concerned on the basis of res ipsa.” 
(A. 162-163) 

At the close of all the evidence the motion of the Gas 
Company was renewed and again denied, (A. 23S, 248) not¬ 
withstanding appellant's repeated contention that the case 
was not a proper one for the application of res ipsa. (A. 238- 
246, 256) 

The jury found for the appellee, assessing damages in 
the amount of $15,000.00, on which finding judgment was 
entered. (A. 12) Appellant duly filed its motion for a new 
trial and/or for judgment XOV on the grounds, inter alia, 
that there lacked basis for the application of res ipsa loqui¬ 
tur. and that there was no evidence either of specific negli¬ 
gence or of “the proximate cause of the alleged accident, 
incident or injury of October 9, 1947 * * (A. 13) The 

court denied these motions by opinion and order. (A. 14, 21) 
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C. The Condition of Mr. Kerlin's Hearing Before and After 
the Event and His Prior and Subsequent Head Injuries 

Appellee's position at the trial was that as a result of 
the alleged accident he sustained (1) a total loss of hearing 
in his left ear and an almost total loss of hearing in his 
right ear; (A. 124, 257) (2) a loss of his sense of equi¬ 
librium; (R. 11) and that (3) if Mr. Kerlin’s hearing was 
defective prior to the accident it was 4 ‘at least greatly ag¬ 
gravated’’ thereby. (R. 115 A. 256, 257) 

Appellant’s position was that no missile which struck 
Mr. Kerlin was projected by an act of any of its employ¬ 
ees, but that if one was projected the resultant physical 
injury did not cause his condition. (A. 125) 

By affidavit prior to the trial Mr. Kerlin stated “that 
prior to the date of the injury ... to wit, October 9, 
1947, his hearing was normal and unimpaired; that he has 
become deaf since and subsequent to injury above referred 
^ (A. 219) 

At the trial he testified that “I don’t believe I could ever 
hear perfect out of” his left ear. (A. 56): that people had 
told him he did not hear as well out of his left ear; and then 
he testified that “for a long time” he could not hear “as 
good” out of his right ear although it never “bothered” 
him. (A. 56) 

In 1945 Mr. Kerlin was admitted to the Virginia State 
Penitentiary following a Grand Larceny conviction. (A. 
40-42, 165) There, he was medically examined, as were all 
incoming prisoners. (A. 165,166) Those examinations dis¬ 
closed that: 

his “right” and “left” ears were “bad;” (A. 166) 
“this man has defective hearing”; (A. 168) his hearing 
was “ very bad”, he had lost around 60 to 70 per cent 
of his hearing. (A. 212) Examination disclosed also 
that Mr. Kerlin had mumps in his childhood; arthritis 
in hips: (A. 165) dull normal intelligence; (A. 174) 
“Traumatic eneephalopathia” (A. 174) (meaning bad 
functioning, “Trouble with the brain” caused by 
“trauma”): (A. 175) “concussion of middle ear” 
(A. 174) (which designates “the fact that he is having 
some trouble in equilibrium or in hearing or in both”); 
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(A. 175) “strong 1 alcoholic tendencies”; (A. 174, 176) 
and “psychopathic personality” (A. 174) 

While serving his sentence and while working at a state 
road construction camp, a fellow prisoner on February 2, 
1946, struck Mr. Kerlin on the head 1-1/2 or 2 inches above 
and behind the left ear with a pick handle, (A. 42, 218) 
knocking him unconscious for 15 or 20 minutes. (A. 54) He 
“bled considerably” from the left ear and his injury was 
“suggestive of a skull fracture and he was treated as 
such.” (A. 169) The X-ray of his skull was “unsatisfac¬ 
tory.” (A. 218) Mr. Kerlin was hospitalized in the prison 
infirmary for three weeks. (A. 55) This injury left a 
“buzzing in his ears" after he left the hospital, (A. 54, 55) 
but “cleared up” before he went back to camp about six 
weeks after leaving the hospital. (A. 55) The injury left 
Mr. Kerlin with no “form of residual pathology: therefore 
there will be no permanent disability.” (A. 169) Dr. Folkes, 
the author of the foregoing statement, testified that that 
statement referred to the “fractured skull” and had “noth¬ 
ing to do with his hearing.” (A. 216) 

In 1939, while “drunk” in “Charles Restaurant”, Mr. 
Kerlin was hit on the head and taken to the hospital. (A. 
37, 38) Mr. Kerlin had been in numerous fights in which he 
received many fist blows to the head. (A. 37) 

In 1950, he came into Casualty Hospital drunk with two 
black eyes and a fracture of the skull over the right ear 
(A. 101) (the right parietal bone) (A. 102-103). Accord¬ 
ing to Mr. Kerlin this injury was the result of a fall caused 
by a dizzy spell at a time when he was sober. (A. 33) 
(Again, by odd co-incidence, he had not had anything to 
drink on that day but just a “little” the day before, (A. 
36). For a third such coincidence, (see A. 50)). Mr. Ker¬ 
lin testified that before this injury he could not hear out of 
his left ear but could hear (i all right " out of his right; 
(A. 36) that after that injury he discovered that he could 
no longer hear out of his right ear. (A. 27) 

Appellee did not contend that the 1950 injury was the 
proximate result of the 1947 incident. (A. 124) Indeed, the 
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Court ruled against such a position “because of the lapse 
of time * * * and the intervening activities of the plaintiff 
and his contributory negligence in respect of the event of 
1950.” (A. 124) 

Mr. Kerlin on other occasions after 1947 “fell out” re¬ 
ceiving injuries to his head for which he was hospitalized. 
(A. 37, 49, 50) 

The testimony of appellee’s witnesses tended to show 
that after the event of October 9, 1947, Mr. Kerlin’s hear¬ 
ing was worse than before it. 

James Tinsley, who occupied a room in the rooming 
house in which Mr. Kerlin lived, (A. 57) testified that be¬ 
fore the event Mr. Kerlin’s hearing was “normal”, but 
that afterwards, in talking to him, he had to “more or less 
raise his voice.” (A. 57, 58) 

Mrs. Pumphrey, Mr. Kerlin’s landlady’s daughter, 
(A. 128) had “apparently” no difficulty in talking to 
Mr. Kerlin (she saw him “about twice a week, maybe”) 
(A. 128) but that “after the hospital”, conversing with 
him was “quite difficult” (A. 129), and, as his condition 
progressively worsened, “it came to the point where you 
would have to holler everything you would say to him.” 
(A. 129) 

Alexander Luther Bevins, a lawyer, ran into Mr. Kerlin 
in a bar after the latter got out of jail (the 1945 Grand 
Larceny sentence). They had “one” beer together and the 
conversation, which could have been only “one sentence”, 
indicated that Mr. Kerlin had no difficulty in his hearing. 
This witness had known Mr. Kerlin for over 30 years and 
testified that he was not, during that time, aware of the 
fact that Mr. Kerlin’s hearing was bad. He was careful 
to point out, however, that this was the “only time I had 
drunk with him in my life because for reason known to 
myself I had chosen not to.” (A. 249-253) 

Gregory Diegelmann (after having had his recollection 
refreshed) (A. 123, 124) testified that he had no difficulty 
talking to Mr. Kerlin when the latter came in his place 
“early in 1947” to apply for a job. (A. 127) 
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George R. Johnson, a supervising mechanic at the Dis¬ 
trict of Columbia Jail, testified that when Mr. Kerlin was 
a prisoner there from June to September 1947, the latter 
had no difficulty in hearing him and had no trouble with his 
sense of balance. Mr. Kerlin climbed ladders. (A. 253-255) 

Testifying for the appellant, Harry Brazier, who hired 
Mr. Kerlin as an engineer's helper from January 2 to 
March 13, 1948, (Mr. Kerlin was fired because of his drink¬ 
ing) at the Colonial Hotel, testified that although Mr. 
Kerlin*s hearing was not normal, it was unnecessary to 
‘“yell" at him. (A. 207-208) 

Also for the appellant, Roman Stalder. (615), Chief En¬ 
gineer of Columbia Hospital, and who hired Mr. Kerlin 
from July 20. 1950. to August 26, 1950, testified that it was 
not necessary to “shout" at Mr. Kerlin, though he did have 
to raise his voice, and that Mr. Kerlin's hearing became 
abruptly worse after an injury suffered on Sunday, Au¬ 
gust 27,’ 1950. (A. 20S-209) 

D. The Cause of Loss of Hearing and Equilibrium 

To avoid unnecessary repetition, the medical testimony 
on this point will be discussed in topic IV of this brief. 

E. Other Damages 

Mr. Kerlin testified that he had been employed in the 
plumbing and heating trade since 1918. (A. 34, 41, 2S) 

(But see his criminal record (A. 46-49).) 

Loss of work extended from October 9, 1947 to January 
3,194S. (A. 29, 207) Mr. Kerlin's wages ranged from $1.00 
to $1.50 per hour. (A. 28-34) 

The cost of medical care furnished by Dr. Gallagher 
was limited by the Court to $200.00. (A. 266) 

STATEMENT OF POINTS 

I. The Court erred in submitting the case to the jury 
under the doctrine of res loquitur because: 

(A) for an object to be propelled by a man while picking in 
dirt with a tunneling bar or pick is not such an occur- 



rence as would not happen in the ordinary course of 
events but for the negligence of the man picking. 

(B) The evidence did not fairly tend to establish the Gas 
Company employee’s pick as the point of origin of the 
object which allegedly struck Mr. Kerlin because: 

(1) the exact origin of the object was left unestablished 
even though Mr. Kerlin testified that at the time 
he was hit he was looking right at the man who was 
picking, and even though Mr. Kerlin’s eye witness 
(Mr. Forame) could not say where the object came 
from, notwithstanding the fact that he was stand¬ 
ing only 6 to 8 feet from the work and right close to 
the left behind Mr. Kerlin when he witnessed the 
alleged ten foot travel of the object to Mr. Kerlin’s 
left ear lobe; and because 

(2) there were agencies or instrumentalities, other than 
the Gas Company, to wit, street cars and many 
school children, shown to have been present in the 
immediate locality, which other agencies were the 
only ones physically capable of propelling an object 
against Mr. Kerlin’s left ear lobe with sufficient 
force to knock him down and/or unconscious. 

(C) The evidence was peculiarly available to Mr. Kerlin of 
the specific manner in which the alleged negligent pick 
stroke in dirt was a negligent pick stroke, because his 
testimony was that at the time he was struck, he was 
looking right at the man who allegedly struck his pick 
into the dirt in a negligent fashion, and because Mr. 
Kerlin’s eye witness who saw the alleged ten foot travel 
of the object was standing right close to the left behind 
Mr. Kerlin. The Court, therefore, should not have sub¬ 
mitted the case to the jury under res ipsa simply be¬ 
cause there was no proof of a specific act of negligence 
on the part of the man picking. 

II. The evidence was insufficient to support a finding 
either that Mr. Kerlin became totally deaf in the left ear 
and almost totally deaf in right ear as a proximate result 
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of having been struck on the left ear lobe by an object 
propelled by a man picking in dirt, or that the occurrence 
was proximately responsible for an aggravation of any 
pre-existing defective condition of Mr. Kerlin's hearing 
a nd/or equ ilibr ium. 

In respect of the above, the trial court erred in denying 
appellant's (1) motions for directed verdict, and (2) motion 
for a new trial and/or judgment nov. 

SUMMARY OF ARGUMENT 

I 

The Court erred in sending the case to the jury under 
the res ipsa doctrine because the propulsion of an object 
as a result of a pick stroke made in dirt is not such an oc¬ 
currence which would not in the normal course of events 
have occurred but for the negligence of the man picking. 

To be negligent, one must, by failing to conform to a 

legally established standard of conduct, subject others to 

an unreasonable risk of harm. There is no liabilitv with- 

out fault, i.e.. a breach of a legal duty owing to someone 

else. In the instant case, the man picking in the dirt was 

not guiltv of a breach of such a dutv unless it could be said 

that an ordinary man in his position, knowing what he 

knew or should have known, would anticipate that harm 

of the general nature of that allegedly suffered by Mr. 

Kerlin was likely to result from picking in dirt. Since 

such harm could not have been reasonably foreseen, there 

was no negligence. Xo man can be expected to guard 

against events which are not reasonably to be anticipated 

or are so unlikelv that the risk would eommonlv be dis- 

• •> 

regarded. 

The Court below, in effect, so ruled by directing a verdict 
for the District of Columbia on the ground that the absence 
of barricades or the presence of latticed barricades around 
the hole, in which the man was digging, did not constitute 
negligence. It is submitted that the Gas Company was 
likewise entitled to a directed verdict on the same ground, 
because, no more than the District of Columbia, could it 
have reasonably foreseen the likelihood that Mr. Kerlin 


would suffer the alleged harm as the result of a man pick¬ 
ing in dirt. 

The Court below ruled that there was no evidence that 
the man using the pick used it negligently, but inferred 
from non-existent testimony that the pick was driven into 
the dirt with more “force than one usually sees a man with 
a pick use”, and, hence, for that reason alone, refused to 
direct a verdict for the Gas Company with the result that 
the case went to the jury under the res ipsa doctrine. Of 
course, if there was testimony in the case (which there was 
not) that the man used more force than one usually sees a 
man with a pick use, that testimony of itself would have 
then and there removed the case from the area of res ipsa, 
because it would have furnished the Court with the missing 
evidence of specific negligence, which evidence, if present, 
the Court would have considered in ruling on the Gas Com¬ 
pany's motion for a directed verdict. 

Nevertheless, it is submitted that the Gas Company was 
entitled to a directed verdict whether or not such testi- 
monv was in the case. AVe sav this because it is ridiculous 
to urge that under the circumstances of this case there ex¬ 
ists a standard of reasonable force as applied to the driving 
of a pick into dirt. To dig one must dig and to pick one 
must pick. The argument that there is such a thing in con¬ 
templation of the law as digging or picking too hard falls 
by its own weight. 

The trial Court held that while it is not unusual for ob¬ 
jects to be propelled as a result of digging in dirt, it is un¬ 
usual without negligence for objects to be so propelled 
with such velocity as seriously to injure someone. The 
vice of such a holding lies not only (A) in the fact that the 
Court looked to the injury suffered to find the negligent 
act which caused it, rather than to have considered, in its 
search for negligence, the character of the circumstances 
of the occurrence which caused the injury, but also (B) in 
the fact that, under the circumstances of the instant case, 
the degree of force considered as a controlling factor is in¬ 
herently fallacious as a criterion of negligence. The trial 
Court’s holding completely disregards the requirement of 
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the law of negligence that culpability vel non must rest upon 
considerations of reasonable foreseeability. The obvious 
elfect of such a holding is to impose an insurer’s liability 
upon any one who undertakes to dig a hole in dirt. 

In addition, it would be physically impossible for a man 
while picking in dirt to propel an object with enough force 
to knock Mr. Kerlin senseless, or to knock him down. 

II 

Res ipsa was inapplicable because the evidence did not 

fairlv tend to establish an instrumentalitv in the control 
*> * 

of the Gas Company as the source of the object which al- 
legedlv struck Mr. Kerlin. 

Xo one saw the object leave the Gas Company pick. Mr. 
Kerlin at no time said that the object came from the pick, 
although he testified that he was looking at the man with 
the pick at the time he was struck. Mr. Forame, the eye 
witness, was standing “right close” to the left behind Mr. 
Kerlin when he saw the thing traveling, but could not say 
where it came from, notwithstanding the fact that the ob¬ 
ject allegedly traveled only 10 feet—the distance from the 
hole to Mr. Kerlin*s ear lobe. Mr. Kerlin and Mr. Forame 
could not possibly have been unable unequivocally to state 
that the object came from the pick, if, in fact, it was the 
pick which projected the object. The law presumes that 
when one looks one sees. 

Furthermore, the evidence showed that street cars and 
many school children were in the immediate locality. These 
agencies or instrumentalities, obviouslv not under the con- 
trol of the Gas Company, were the only agencies physically 
capable of propelling an object against Mr. Kerlin’s ear 
lobe with the alleged great force. School children are in¬ 
curably prone to throw rocks. As a result of such a throw, 
a rock might well have found its way to Mr. Kerlin’s ear. 
A wheel of a street car could easily have propelled a rock 
with great force. It will be remembered that Mr. Kerlin 
was struck just as he was advancing toward the street car 
stop, and it is a fair assumption that a street car was ap¬ 
proaching at that time. That an object was either thrown by 





19 


a child or projected from the track by the wheel of a street 
car are the only two credible explanations, on the basis of 
the record in this case, of how an object could have struck 
Mr. Kerlin with substantial force. Furthermore, these ex¬ 
planations furnish the reason why the source of the object 
was left an unknown factor, and they are entirely in accord 
with the testimony of Mr. Forame that when he came out 
of his shop a thing was flying, flew past him, and then hit 
Mr. Kerlin. Obviously, no one would use those terms to 
describe the flight of an object which allegedly travelled 
only 10 feet. 

Such being the case, res ipsa has no application here be¬ 
cause that doctrine is unwarranted if, from the factual 
situation developed, it could be reasonably inferred that 
the injury was attributable to someone other than the 
defendant. 

III 

Application of res ipsa was error because the specific 

evidence of the manner in which the alleged negligent pick 

stroke was a negligent pick stroke was wholly and peculiarly 

available to Mr. Kerlin. IVe sav this because Mr. Kerlin 

•> 

several times in his testimony made it clear that at the 
time he was struck he was looking directly at the man who 
inferentiallv made the culpable pick stroke. 

In addition, as was demonstrated in the preceding argu¬ 
ment, Mr. Forame, the eye witness testifying for Mr. Ker¬ 
lin. could not possibly have been unable to establish the 
source of the object and to describe the manner in which 
the pick stroke was made, if. in fact, the object was pro¬ 
pelled against Mr. Kerlin by the pick. Again, the law pre¬ 
sumes that when one looks one sees. 

The very nature of the res ipsa doctrine renders it in¬ 
applicable to a case where the facts and circumstances sur¬ 
rounding the accident show that the plaintiff possesses full 
knowledge of the relevant evidence. 

IV 

The evidence was insufficient to support a finding that 
the event of 1947 was the proximate cause of an impair- 
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ment of Mr. Kerlin’s sense of equilibrium or that it caused 
total deafness in his left ear and almost total deafness in 
his right ear. Neither was the evidence sufficient to sus- 
tain a finding that the event of 1947 aggravated any pre¬ 
existing defective condition in respect of either Mr. Ker¬ 
im's sense of balance or hearing. 

It is utterly impossible from the evidence to determine 
which of Mr. Kerlin's ears first became totally deaf and 
when, without resorting to pure speculation. 

Furthermore, no reasonable mind could conclude other¬ 
wise than that Mr. Kerlin was hard of hearing long before 
the 1947 event and that his defective hearing was traceable 
to a constitutional disease or condition either caused by or 
aggravated by his long-standing chronic and severe alco¬ 
holism, and that his eventual total loss of hearing in both 
ears was the inevitable end result of a progressive deterio¬ 
ration of his auditory nerves, which result was possibly 
hastened by a severe skull injury sustained by Mr. Kerlin 
in 1946 while in the penitentiary and by a skull fracture 
sustained as the result of an accident in 1950, for which ac¬ 
cidents the Gas Company was not responsible. 

ARGUMENT 

I 

The Application of Res Ipsa Loquitur Was Error Because the 
Alleged Accident Was Not Such as, in the Ordinary Course 
of Events, Would Not Have Occurred But for the Negli¬ 
gence of the Defendant 

Note: For the purposes of the argument under this topic, 
it will be assumed that the evidence fairly warranted 
a finding that the object which struck Mr. Kerlin 
was propelled by an agent of appellant while 
digging in dirt with a pick, i.e., tunneling bar. 

Res ipsa loquitur has been characterized by this court 
as “nothing but a picturesque way of describing a balance 
of probability on a question of fact on which little evidence 
either way has been presented,” (Washington Loan & 
Trust Co. v. Hickey. 7S U. S. App., D. C., 59, 137 F. 2d 
677) which characterization, it is submitted, is simply 
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another way of saying that the res ipsa doctrine is grounded 
on “common observation and common sense.” Fedler v. 
Hygehnul, 235 P. 2d 247 (Calif.); See "Wigmore on 
Evidence (3rd ed. 1940) Sec. 2509, where Hon. Wilfred 
Balten (Chief Justice, Municipal Court of Boston 193S) 
was quoted as follows: 

“* * * it [res ipsa] is ordinary common sense reason¬ 
ing * # * My advice ‘would be to ignore supposed 
precedents, and look at your accident with an intensive 
application of as much common sense as you can 
summon.’ ” 

Judicial wisdom, however, has demonstrated that cer¬ 
tain elements must be present before the doctrine can be 
applied. These elements are not “technical” requisites, but 
their presence is required in order to meet the test of 
“common sense,” i.e., “balance of probabilities.” 

The first requisite—the others will be dealt with in sub¬ 
sequent topics—has been variously stated: 

“. . . the circumstances of the occurrence that has 
caused the injury are of a character to give ground 
for a reasonable inference that if due care had been 
employed by the party charged with care in the 
premises the thing that happened amiss would not 
have happened.” Sweeney v. Erring, 22S U. S. 233, 238. 
(emphasis supplied) 

The doctrine “arises in a case where the accident is such 
that, in the ordinary course of events, it would not have 
happened except through the negligence of the defendant 
* * (Emphasis supplied) Moore v. Clagett , 48 App. 
D. C. 410, 415; Fisher v. Washington Coca-Cola Bottling 
TForfo, 66 App. D. C. 7, 84 F. 2d 261; Shine v. New York, 
N. II. <C- II.R.R.. 236 Mass. 419, 128 X.E. 713, 11 A.L.R. 
1075 (flying cinders). 

Res ipsa, however, does not shift the burden of proof 
and “ ‘does not relieve the plaintiff of the burden of show¬ 
ing negligence, nor does it raise any presumption in his 
favor.’ ” Sweeney v. Erring. 228 U. S. 233, 241, supra. 

Since the plaintiff must affirmatively prove negligence, 
the doctrine will not apply unless the circumstances 
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“leave no room” for a presumption inconsistent with 
negligence, hit erst ate Circuit v. Le Normandy 100 F. 2d 
160 (5th Cir. 193S) or, as otherwise stated, “res ipsa can¬ 
not be invoked where the existence of negligence is wholly 
a matter of conjecture.” Bruening v. El Dorado Refining 
Co.. 53 F. Supp. 356, (D.C. AY.D., Mo.). Xor will the 
doctrine apply where it can be inferred from ordinary ex¬ 
perience that the accident might have happened without 
fault of the defendant. Potts v. Armour & Co., 1S3 Md. 4S3, 
39 A. 2d 552. Or, as was said in Sierocinski v. E. I. Du Pont 
De Nemours <£ Co.. 11$ F. 2d 531, 536 (3rd Cir. 1941) in 
respect of the circumstances of that case: 

“The thing of importance is that an inference excul¬ 
pating the defendant from guilt could also be reason¬ 
ably drawn from the evidence. That, of itself, is 
sufficient to prevent the application of res ipsa 
loquitur . . .“ (Emphasis supplied) 

An unusual occurrence is not enough, by itself, to 
warrant application of the doctrine. It must be of a kind 
which necessarily involves negligence. Leathern Smith- 
Pufnam Navigation Co. v. Oshg. 79 F. 2d 2S0 (7th Cir. 
1935): Fuller v. St. Louis Public Service Co.. 245 S. W. 2d 
675, (Mo.). But where the injury might be traceable either 
to an act of negligence for which the defendant would be 
chargeable or to an accident or other cause for which he 
could not be held, res ipsa is inapplicable. Moose-A-Bec 
Quarries Co. v. Eastern Tractor & Equip. Co., 29 A. 2d 
167 (Me.). 

There can be no liabilitv without fault. Before liability 

• . 

attaches, negligence must be fairly proved whether or not 
res ipsa is called into play. For one to be negligent he 
must breach a legal duty owing to someone else. That is 
to say, he must, by failing to conform to a legally estab¬ 
lished standard of conduct, subject others to an unreason¬ 
able risk of harm. Xo man can be expected to guard against 
eyents which are not reasonably to be anticipated, or are 
so unlikely that the risk would commonly be disregarded. 
Such events are regarded as unavoidable accidents for 
which there is no liability. Prosser on Torts, Sec. 35. 
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These fundamental principles are alike applicable to res 
ipsa eases. “The scope of the rule is subject to the further 
qualification that it does not apply if the injury be inflicted 
by God or vis major or is the result of an inevitable 
accident as defined and contemplated by law.” Frenkil v. 
Johnson, 175 Md. 592, 3 A. 2d 479. See also, Curhy v. 
Bennett Glass and Paint Co., 99 Utah 80, 103 P. 2d 657 
(flying particles of glass). 

In Stmolind Oil £ Gas Co. v. Lambert, 222 S. W. 2d 125 
(Tex. Civ. App.), a res ipsa case, the Court would not 
permit negligence and proximate cause issues to be inferred 
simply from the setting off of an explosive charge which 
damaged a well, and ordered a new trial because: 

“There must be a standard shown before a departure 
from that standard may be inferred from occurrences 
which result in damage. In a case such as this, the 
matter is one for proof and cannot be supplied by 
common knowledge, as it is in some res ipsa loquitur 
cases. We do not judicially know the details of ex¬ 
ploratory operations by the use of seismograph, so 
that we can say that damage to appellee’s well indicates 
a departure from the norm and raises the inference of 
negligence.” [page 127] 

In Roberts v. De Stefano, 190 F. 2d 55 (2d Cir. 1951) the 
defendants, in attempting to remove a large boulder which 
was partially embedded in the earth, fastened one end of 
a chain “by means of its sliding hook” to the rock and 
the other end to a bulldozer. When the bulldozer was put 
into motion the chain broke and a fragment of one of its 
links flew through the air, striking the head of the plain¬ 
tiff, who was standing 300 feet away, seriously injuring 
him. The Court (Judge Hincks) 1 held that there was no 
negligence, though it was a res ipsa case. Affirming, the 
Court of Appeals said: 

“Moreover, . . . even if we were to go still further 
and assume that the facts compelled a finding that the 
defendants in the conduct of their work breached a 

i A ccrtficd copy of the opinion of Judge Hincks is on file in the Office of 
the Clerk of this Court. 
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duty to somebody, the question would remain whether 
that duty extended to a person standing where the 
plaintiff stood. Upon that question we must look to the 
law of Connecticut, which, as Judge Hincks noted, 
makes the test whether the ‘ordinary man in the de¬ 
fendant's position, knowing what he knew or should 
have known* would 'anticipate that harm of the general 
nature of that suffered was likely to result In¬ 
cidentally that is not substantially different from the 
rule as stated in the Restatement of Torts, Sec. 433 (b), 
Comment e. The question upon this appeal therefore 
becomes whether it was ‘clearly erroneous* for Judge 
Hincks not to find that the plaintiff had proved that 
the defendants should have anticipated, not only that 
the chain might break, but that a link might he de¬ 
tached and he shot through the air for three hundred 
feet with speed enough to injure a person standing 

that far a wav. AVe have no hesitation in saving that, 
• • * 

not only was that finding not ‘clearly erroneous’, hut 
that ana other finding would have been.” (Emphasis 
supplied) 

See also San Juan Light Co . v. Requena, 224 U. S. 89, 
where the Supreme Court in dealing with a res ipsa case 
said on page 9S: 

“Of course, if the cause of the injury was one which 
it could not have foreseen and guarded against, it 
was not culpable . . 

Applying this principle, the annotator in 59 A.L.R. 46S 2 
on page 470, stated the res ipsa requirement under discus¬ 
sion as: 

. . a physical cause which does not according to 
common experience, ordinarily exist or operate in the 
absence of a breach of duty owed by persons in the 
position, of defendant towards persons in the position 
of plaintiff .*’ (emphasis supplied) 

On the basis of the authorities set out above, it is sub¬ 
mitted that a case, by reason of the absence therein of 
proof, either direct or circumstantial, of specific acts of 

'-Annotation: Res ipsa loquitur distinguished from characterization of a 
known condition as negligence, and the establishment of negligence by cir¬ 
cumstantial evidence. Supplemented in 7$ A.L.R. 731; and 141 A.L.R. 1016. 
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negligence cannot be submitted to the jury under the 
doctrine of res ipsa for that reason alone. There must 
be an occurrence which in the light of common experience 
and common sense would not have happened without 
negligence. That is the criterion or test which governs the 
court, in ruling that as a matter of law ( Green v. Equitable 
Powder Mfg. Co., 95 F. Supp. 127,134, (D.C., W.D., Ark.)) 
res ipsa applies. 

In the instant case a man was allegedly picking in dirt 
with a tunneling bar in a hole which was then 3 feet deep. 
(A. 206) 'While so digging or picking, could it be said by 
any stretch of the most facile imagination that a man could 
have foreseen or anticipated that harm of the general 
nature of that allegedly suffered by Mr. Kerlin, who was 
standing 10 feet away (A. 53, 54, 15, 16) would likely have 
resulted from an object (no one knows what it was) pro¬ 
pelled from the dirt by the pick ? The court below answered 
this question in the negative by directing a verdict in favor 
of the District of Columbia on the ground that, in the in¬ 
stant case, neither the absence of barricades nor the pres¬ 
ence of latticed (not solid) barricades around the hole con¬ 
stituted specific negligence. (A. 159-163) (Neither the Dis¬ 
trict of Columbia nor the Gas Company is an insurer of the 
absolute safety of pedestrians. Their duty is to use only 
reasonable care. District of Columbia v. Pierce, 44 App. 
D.C. 126). 

The Trial Court would likewise have directed a verdict 
for the Gas Company had it not inferred (from non¬ 
existent testimony) that the man with the pick might pos¬ 
sibly have used it negligently. The Court necessarily left 
the existence of such negligence to mere inference because 
it correctlv ruled 

“there is no evidence that the man in using the pick 

used it negligently.” (A. 156) 

The Court then reasoned and ruled thuslv: If negligence 
in the manner of the use of the pick actually existed, the 
District of Columbia was entitled to a directed verdict be¬ 
cause it had no notice that such negligence was about to 
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occur. And, since there was no evidence that the man 
using* the pick used it negligently, the case, so far as the 
Gas Company was concerned, should go to the jury only 
under the doctrine of res ipsa. The Court saw consistency 
in so ruling. (A. 153-163) 

It is submitted, however, that the Trial Court in so ruling 
fell into inconsistency, and that it erred in refusing to 
direct a verdict for the Gas Company. 'We say this be¬ 
cause if the District of Columbia could not be held to have 
been legally duty-bound to foresee or anticipate the like¬ 
lihood of Mr. Kerlin’s sustaining the alleged injuries as 
a result of a man digging in dirt, it logically follows that 
neither could the Gas Company. 

Men have been digging holes in dirt since Adam. It is 
hard to conceive of an occupation which is less hazardous, 
either to the digger or those near him, even though common 
experience tells us that some particles will occasionally fly 
up during such operations. But how high and how far will 
such particles fly ? Common experience again answers that 
they will fly up neither very high nor very far, nor with 
any appreciable degree of force, nor would they be large 
in size. lias anyone in this wide world ever seen ditch 
diggers or farmers or gardeners wearing protective helmets 
to avoid being rendered unconscious and deaf from a 
particle agitated by a pick or a shovel? Has anyone ever 
known (before the advent of Mr. Kerlin) or even heard 
of such injuries being suffered thereby? The answer is no, 
and unless Mr. Kerlin has an identical counterpart, no one 
ever will again. But, if perchance . in this innocuous pur¬ 
suit of digging in dirt, an object of a size (A. 75-7S) suffi¬ 
cient to cut Mr. Kerlin’s ear lobe was to be agitated upward 
with sufficient force to knock Mr. Kerlin unconscious (that 
is his contention), could it be said that under the principles 
of negligence law as above set out liabilitv would obtain? 
Clearly not. A party who affirms negligence must show 
more than a probability of a negligent act. It must be 
established by proof sufficient to satisfy “reasonable and 
well balanced minds.” Arnold v. Wood , 173 Va. 18, 3 S. E. 
2d 374, 376. 
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In Sylvester v. Shea, 280 Mass. 50S, 182 X. E. 916, the 
rear tire of a truck backing into an alley came in contact 
with a large stone (six or seven inches in diameter and 
weighing ten or twelve pounds), “squeezing it and throw¬ 
ing it to the sidewalk, where it hit the plaintiff who was 
passing.’’ The trial court on those facts ruled as a “mat¬ 
ter of law” that the defendant was negligent. Reversing, 
the Appeals Court said: 

“The throwing of the stone, while not unprece¬ 
dented, was such an unusual occurrence under the cir¬ 
cumstances that it could not be found that the defend¬ 
ant in the exercise of reasonable care ought to have 
guarded against it.” 

See also, Lane v. City of Buffalo, 232 App. Div. 234, 250 
X.Y.S. 579 (thrown baseball) 

In Johnson v. Wichita Valley By. Co., 104 S. IV. 2d 12S, 
(Tex.), a master and servant ease, the act of negligence re¬ 
lied upon for recovery (which was denied) was the failure 
of the employer to furnish the plaintiff with unbreakable 
goggles or glasses with which to perform his work. 

The Court said: 

“The duty of an employer to provide protective 
devices is usually confined to hazardous occupations 
and does not ordinarily apply to simple manual work 
with simple tools. * * * Nobody claims, or could rea¬ 
sonably claim, that adzing or chopping wood is inher¬ 
ently dangerous or extra hazardous. A rule of law 
must apply equally to all persons in like situations. 
Who would think a farmer negligent for failing to pro¬ 
vide his negro hired hand with unbreakable goggles 
when he sent him out to chop wood.” The master is 
not an insurer ...” (emphasis supplied) 

So far as flying objects are concerned, digging in dirt 
is obviously much less hazardous than chopping wood. 

It is submitted that there was insufficient inherent 
probability of negligence in this case to make the res ipsa 
doctrine applicable. In its opinion, the trial court stated: 

“Defendant . . . contends . . . that the third ele¬ 
ment of the doctrine is not present, in that it is not 
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unusual for objects to be expelled from excavations 
where workmen are digging, without negligence on 
their part. The vice of this contention is that, al¬ 
though it is not unusual for objects to be so expelled 
it is highly unusual without negligence for objects to 
fly from such excavations with such velocity as to 
carry them a distance of ten feet and strike a man in 
the head with such power as to seriouslv injure him/' 
(A. 16) 

Appellant concedes that such a result is not only unusual 
but is virtually impossible if the object, in fact, came from 
the pick. Even the trial court found it difficult to accept 
such a contention. It said: 

“It is hard for me to believe anyone swings that 
hard, but maybe they do.” (A. 162) 

However, as has been demonstrated above, unusualness 
alone is not enough. There must be negligence. The spe¬ 
cific act of negligence which the court inferred from the 
evidence as adduced was that: 

“According to plaintiff’s testimony the man with 
the pick using more force than one usually sees a man 
with a pick use, sent a rock hurtling through the air.” 
(Emphasis supplied) (A. 160) 

There was no testimony in the case that the man with 
the pick used more force than one usually sees a man with 
a pick use. If there had been, of course, the doctrine of 
res ipsa could not have been invoked, because such testi¬ 
mony would have furnished the Court with evidence of 
specific negligence. With such evidence before it, the 
Court would have been obliged to grant or deny a motion 
for directed verdict unaided by the res ipsa doctrine. 

It is submitted, however, that the Gas Company was en¬ 
titled to a directed verdict whether there was or was not 
testimony that the man drove the pick into the dirt too 
hard. To urge otherwise is to say that under the circum¬ 
stances of this case there exists in legal contemplation a 
standard of reasonable force as applied to the driving of a 
pick into dirt. Such a contention is an absurdity. How 
would one go about picking in dirt with only reasonable 
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force? What manner of instructions would the Gas Com¬ 
pany be expected to issue to its ditch diggers in order to 
obtain from them pick strokes of reasonable force? Would 
it say, “Now, you are a strong ditch digger. You must, 
therefore, prod the dirt in the ditch very softly.”? And to 
a rather feeble looking ditch digger, would it say, “Re¬ 
member, the law says we may use only reasonable force, 
but, in view of your apparent lack of strength, our lawyers 
have advised us that you must use all your might on each 
pick stroke. Our lawyers, however, are afraid that if you 
are stronger than you look, you may pick too hard, and that 
would be a calamity.”? 

To sustain the holding of the trial Court in this case 
would be to answer the above questions with absurdities, 
because that holding necessarily imposes an insurer’s liabil¬ 
ity upon the Gas Company. 

The trial court invoked the res ipsa doctrine because it 
held that, while it it is not unusual for objects to be pro¬ 
pelled as a result of digging in dirt, it is highly unusual 
without negligence for objects to be so propelled with 
velocity enough, to seriously injure someone. (A. 16) 
Such reasoning, though pleasing to the ear, is deceptive. 
In the circumstances of this case, such reasoning is bas¬ 
ically unsound because it is premised upon impossibility. 
It is comparable to saying that while it is usual for water 
to splash when poured, it is highly unusual without negli¬ 
gence for a drop to fly from such a splash with such velocity 
as to break a man’s leg. A court indulging in such reason¬ 
ing would place a defendant in such a case in the very 
position in which the Gas Company finds itself on this 
appeal. 

The vice of the trial court’s holding lies further, not only 
in the fact that the Court looked “in the back of the book” 
(A. 242) to the injury in order to find that a negligent act 
caused it rather than to have considered in its search for 
negligence the character of the circumstances which caused 
the injury, but also in the fact that, in this case, the degree 
of force considered as a controlling factor is inherently fal¬ 
lacious as a criterion of negligence. 
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Negligence vel non rests upon considerations of reason¬ 
able forseeability. The trial Court by disregarding the 
law in this respect has imposed an insurer’s liability upon 
anyone who undertakes to dig a hole in dirt. 

The trial Court seemed to rely principally on Louisville 
Baseball Club v. Hill 291 Ky. 333, 164 S. W. 2d 39S and 
Muller v. Brewster <£ Son, 124 X. J. 417, 11 A. 2d 749. It 
is submitted that a mere reading of those cases will dis¬ 
credit them as persuasive authority. 

n 

Application of Res Ipsa Loquitur Was Error Because: (1) Present 
in the Locality Were Agencies, Other Than the Appellant 
Which Agencies Were More Likely Than the Appellant to 
Have Been the Cause of the Alleged Accident and (2) The 
Evidence Did Not Fairly Tend to Establish An Instrumen¬ 
tality in the Control of the Gas Company As the Source of 
the Object Which Allegedly Struck Mr. Kerlin. 

In addition to the requirement discussed in Topic I, res 
ipsa is not warranted unless the thing which caused the ac¬ 
cident is under the exclusive control of the defendant. 
Fisher v. Washington Coca-Cola Bottling Works, 66 App. 
D. C. 7, supra; Washington Loan and Trust Co. v. Hickey, 
78 App. D. 0. 59, supra. 

It is true that in this case, a Gas Company tunneling bar 
was brought into the picture, but the evidence did not 
fairly show either where the object came from which 
struck Mr. Kerlin or what it was. 

Mr. Kerlin, at no time, said that the object came from 
the man picking. His testimony was only that he “saw 
the dirt fly up” and then “this thing flew and hit me.” He 
could not identify this “thing.” Indeed, he did not even 
know where it hit him, (A. 73) although he did seem reason¬ 
ably certain that it didn’t “hit me but once.” (A. 23-25) 
The only eye witness to the flying of this “thing” was Mr. 
Forame the barber who unequivocally stated that he could 
not say u'here the missile came from. (A. 112) The trial 
Court in its opinion conceded that there was “no eye wit¬ 
ness who saw the object leave the employee’s pick,” but 
nevertheless placed its source in the “locality where one 
of the men was picking,” because, he thought, the proof 
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tended to show that fact circumstantially, and further, 
because “there appears no rational basis for explaining 
the propulsion of the object . . . other than that it was 
an act of the defendant’s employee while engaged in the 
picking operation.” (A. 16) 

However, it must be remembered that witness Forame 
was standing only 6 or 8 feet from the “work” (A. 113) 
and “right close” to the left behind (A. 117) Mr. Ker- 
lin, who was standing ten feet away (A. 53, 54, 15,16) from 
the man picking, when he was struck. The testimony of 
Mr. Forame was that “When I walked out there something 
was thing. Naturally it flew past me and then it hit him.” 
(A. 1.6) _ 

Xow, if the object came from the pick and traveled only 
ten feet (it is difficult to see how an object could come up 
from a hole 3 feet deep, then change its course so as to hit 
Mr. Kerlin standing at an angle 10 feet awav) to Mr. Ker- 
lin’s left ear lobe, and if Mr. Forame saw that object on 
its short upward flight of ten feet (of course, if the object 
“was flying past” him and “then' 7 hit Mr. Kerlin. it could 
not have come from the pick), common sense compels the 
conclusion that both Mr. Forame and Mr. Kerlin could not 
possibly have failed to see the object leave the hole in 
which the man was picking. “To look is to see.” E. F. 
Hauser man Co. v. United States . 103 F. Supp. 35S (D. C. 
E. D. Mich.); Abernathy v. St. Louis Public Service Co., 
240 S. W. 2d 914 (Mo.): Southern Bell Tel. d' Tel. Co. v. 
Skaggs, 241 S. W. 2d 126 (Tenn.). On the other hand, 
if as Mr. Forame testified, this was flving as he walked 
out of his shop and flew past him and then hit Mr. Kerlin, 
the inescapable conclusion follows that the object came, 
not from the pick, but from parts unknown, which conclu¬ 
sion readily explains why Mr. Forame was unable to estab¬ 
lish the source of the object. Mr. Forame. at one point, 
testified that the object went “back toward the building”, 
i.e., south to north. (A. 112) But in order to strike Mr. Ker¬ 
lin on the left ear lobe, the object would have had to travel 
from east to west, since Mr. Kerlin, at the time, was facing 
south. 
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Furthermore, the evidence showed that there were 
agencies or instrumentalities other than the defendant in 
the area which could have caused this “thing” to “fly”. 
A great many children were in the area (A. 52, 24-, 203) 
(the propensity children have for throwing rocks is no¬ 
torious) : street cars were running, (A. 23, 52, 204) the 
wheels of which, indeed, could have flipped or propelled a 
rock from the track against Mr, Iverlin with great force. 
(It was just as Mr. Kerlin left the curb to board a street 
car when the object struck him, and it is a fair assumption 
that the street car though slowing down was still in motion 
when Mr. Kerlin left the curb.) (A. Ill, 113, 116) 

If Mr. Kerlin's contention that he was knocked senseless 
by the object be given credence, the only logical explanation 
for the great force of the object would be either that some 
school child threw a rock which found its way to Mr. Ker¬ 
lin *s head or that the wheel of a street car propelled one. 
Either of these explanations would comport with the testi¬ 
mony of Mr. Forame as to the circumstances of the object’s 
flight, and would supply the rational basis for explaining 
the propulsion of the object for which the trial court was 
searching, but did not find. 

If it be assumed that the pick propelled the object, its 
alleged great force is absolutely without explanation un¬ 
less the realm of the impossible is entered. On the other 
hand, if the object struck Mr. Kerlin with force enough 
only to cut his left ear lobe then, of course, it would be 
utterly fantastic to conclude that as a result of that cut 
Mr. Kerlin suffered the alleged loss of hearing and equili¬ 
brium. and. if he did not, the $15,000 verdict in his favor 
is obviously grossly excessive. See Other Damages , page 14 
of this brief. 

Ties ipsa is not warranted if, from the factual situation 
developed, it could reasonably be inferred that the injury 
was attributable to someone other than the defendant. 
Frash v. Forres. 60 So. 2d 924 (Fla.). TThere the plaintiff 
may have been injured from one of several causes, each 
equally probable, it is incumbent upon him to prove that 
his injury arose from a cause for which the defendant is 
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responsible. “If this is not done, then the plaintiff fails to 
get his cause out of the realm of conjectural speculation 
and cannot recover.” Pronnecke v. Westliche Post Pub. 
Co., 291 S. IV. 139 (Mo.). Gerhart v. Southern California 
Gas Co., 56 Cal. App. 2d 425, 132 P. 2d 874 (where the ex¬ 
act source of gas allegedly causing an explosion was un¬ 
known); JYatson v. Pennsylvania-Reading Seashore Lines, 
122 X. J. L. 614, 7 A. 2d 796 (non-suit affirmed where there 
was no proof that the stone which struck plaintiff’s eye 
came from defendant’s road-bed, but might “quite con¬ 
ceivably” have been thrown by a “mischievous person.” 
Deagle v. New York, N. II. £ //. R. Co., 217 Mass. 27, 104 
X. E. 493 (where stone striking plaintiff in train was just 
as probably due to the act of some third person, or a cause 
for which defendant was not responsible, and where plain¬ 
tiff’s theory of how stone reached her violated physical 
probabilities); Moose-A-Bec Quarries Co.x. Eastern Trac¬ 
tor £ Equip. Co., 29 A. 2d 167 (Me.); Jcsionowski v. Boston 
£ Maine R. Co., 329 IT. S. 452. Laven v. Moore, 211 Pa. 
245, 60 A. 725; Sierocinski v. E. I. DuPont De Nemours £ 
Co., 118 F. 2d 531 (3rd Cir. 1941). In the light of the 
above cases, the judgment of the court below, which rested 
on a permissible finding only that the object which struck 
Mr. Kerlin came from the “locality” of where one of the 
Gas Company employees was digging, should not be al¬ 
lowed to stand. “Localitv” is cxeessivelv broad in this 
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case in view of the multiplicity of agencies other than the 
Gas Company shown by the evidence to have been in that 
same “localitv”, which other agencies were the onlv ones 
physically capable of propelling an object against Mr. Ker¬ 
lin with the alleged great force. 

It is submitted that there was no credible evidence in 
this case that a negligent act of the appellant was the re¬ 
sponsible cause of the injuries allegedly suffered by Mr. 
Kerlin. The evidence was just to the contrary. The ver¬ 
dict and judgment should not be allowed to stand. 
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Application of Res Ipsa Was Error Because Evidence of the 
Cause of the Accident Was Peculiarly Available to Mr. 
Kerlin. 

The practical and equitable considerations which concur 
with probability as a basis for res ipse are not present un¬ 
less evidence of the cause of the accident was peculiarly 
available to the defendant and not readilv available to the 
plaintiff. Washington Loan and Trust Co. v. Hickey. 7S 
t\ S. App. D. C. 59. 137 F. 2d 677; Fisher v. Washington 
Coca Cola Bottling Works, 66 App. D. C. 7, S4 F. 2d 261. 
Or, as was stated in Venditti v. St. Louis Public Service 
Co.. 226 S. W. 2d 599, 601-602, (Mo.): 

“* * # res ipsa does not apply except where the de¬ 
fendant possesses superior knowledge or means of 
information as to the cause of the occurrence * * *. 
It excuses lack of precision in the proof of negligence, 
and in appropriate 'Distances allows a prima facie in¬ 
ference of negligence against defendant without proof 
of specific acts of negligence and casts the burden of 
going forward with the evidence upon the defendant. 
It does not permit an inference as to what act pro¬ 
duced the injury. The permissible inference is that 
a known act producing an injury was a negligent act. 
Negligence cannot be predicated upon an act until that 
act is known. Ordinarily, a plaintiff may not place 
such burdens upon a defendant by merely showing him¬ 
self to be ignorant of the facts and that the defendant 
should know the facts. An unlimited application of 
that reasoning would place too powerful a weapon in 
ignorance. Consequently, the rule is of restricted 
scope, to be applied in peculiar and exceptional cases 
where the demands of justice make its application 
essential . . . and plaintiff should act in good faith 
in presenting all the evidence reasonably within his 
power. (Emphasis supplied) 

The very nature of the doctrine renders it inapplicable 
to a case where the facts and circumstances surrounding 
the accident show that both plaintiff and the defendant 
had full knowledge of such circumstances. Gershner v. 
Gulf Refining Co., 171 So. 399, (La.) where the court said 
on page 402: 
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“Plaintiff and his brother were present when the 
fire started the same as the attendant for whose acts 
defendant is presumed to be responsible. Tie plain¬ 
tiff and his brother were in as good a position to know 
the cause of the fire as the presumed servant or serv¬ 
ants of the defendant. (Emphasis supplied) 

See also, Dorman v. T. Smith £ Son, 55 So. 2d 5S7 (La.); 
Wy denes v. Dykstra, 39 Wash. 2d 756, 23S P. 2d 1198; 
Yazoo £ M. V. R. Co. v. Skaggs, 181 Miss. 150, 179 So. 275: 
Dupont v. Pennsylvania R. Co., 337 Pa. 89, 10 A. 2d 444, 
129 A. L. K. 1337, Gerhart v. Southern California Gas Co., 
132 P. 2d 874 (Calif.). 

In the instant case, Mr. Kerlin himself stated that he 
was a “close observer”; that he “happened to be noticing 
a man picking in the dirt just opposit me”: that when he 
was hit he was “looking at him at the time that he was 
picking”; that he “saw the dirt fly up”; and again, that 
“I was looking just that way at the time.” (A. 23-25) Such 
being Mr. Kerlin’s own testimony, how could he possibly 
have failed to see the pick stroke and be in a position to 
describe in what manner it was a negligent pick stroke? 
If Mr. Kerlin saw the dirt fly up and was looking right at 
the man with the pick he could not help but have seen the 
pick. Again, “to look is to see.” Southern Bell Tel. £ 
Tel. Co. v. Skaggs. 241 S. W. 2d 126 (Tenn.): E. F. Jlauser- 
man Co. v. United States. 103 F. Supp. 358 (D. C., E. 1). 
Mich.); Abernathy v. St. Louis Public Service Co.. 240 
S. W. 2d 914 (Mo.). 

Likewise, as has been demonstrated in the preceding 
topic, the eye witness Forame could not possibly have 
failed to see where the object came from or to have been 
able to describe the nature of the pick stroke, if, in fact, 
the object was propelled by the pick. 

Appellee presented all the evidence which was in its 
power to produce. The man (Mr. Andrews) who was in 
the hole could not be found. (A. 206) His partner, how¬ 
ever, who was standing along side the hole testified that 
when he first saw him, Mr. Kerlin was being assisted from 
the streetcar back to the curb by two colored persons and 
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that at that time no one was picking. Andrews, the man 
in the hole, had a shovel. (A. 202-206) 

The trial court submitted the case to the jury under 
the doctrine of res ipsa because: 

“There is no evidence that the man using the pick 
used it negligently,” [there is] “no case without the 
doctrine.'’ (A. 156) 

And in its opinion the court said: 

“.. . defendant confuses the cause of the accident with 
the manner in which it was caused, lack of knowledge 
of which, in plaintiff, is a reason for the doctrine of res 
ipsa loquitur.'" (Emphasis supplied) (A. 16) 

But, as has been demonstrated, evidence of the manner in 
which the pick stroke was made was wholly and peculiarly 
available to the appellee. It was, therefore, error to send 
this case to the jury under res ipsa simply by reason of the 
non-production of such evidence. 

IV 

The Evidence Was Insufficient to Support a Finding Either That 
the Event of 1947 Proxunately Caused the Alleged Loss of 
Hearing and Equilibrium or That That Event Aggravated 
Any Such Pre-Existing Defective Condition. 

At the hospital after the 1947 injury, Mr. Kerlin 3 com¬ 
plained of generalized headache and deafness. (A. 11S, 61) 
He testified that in the hospital he had a “ rumbling sound” 
in his ears like “Niagara Falls” and high pressure steam 
“going off”, “and it still sounds that wag” (A. 26) A 
frame was placed around his hospital bed (A. 26), and he 
was vomiting a colorless liquid. (A. 120) He testified that 
before leaving the hospital the hearing in his right ear came 
back but that he could not hear “good”, (A. 26) although 
he later testified that before leaving the hospital he could 
hear out of the right ear “all right”. (A. 51) His posi¬ 
tion at the trial was that the alleged physical injury ren¬ 
dered his totally deaf in the left ear and almost totally deaf 
in the right ear. (A. 124) 

3 In the consideration of the medical testimony analysed in this topic, it 
should bo kept in mind that Mr. Kerlin, at the time of the alleged event of 
Oct. 9. 1947, was just under 50 vears of age. His date of birth: December 
9, 1S97. (A. 43) ' 
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He was treated in the hospital by Dr. Gallagher (testify¬ 
ing for Mr. Kerlin) who found him to be suffering from 
“almost total bilateral deafness”, (A. 61) i.e., “total ab¬ 
sence” of hearing in the “left” and “almost total” in the 
“right”. (A. 62) However, at the time of his discharge 
from the hospital Dr. Gallagher felt that he had a “total 
absence” of hearing in the right ear and “marked impair¬ 
ment” of the left. (A. 65) This bald contradiction 
prompted a request from appellant's counsel for clarifica¬ 
tion. (A. 6S, 69) The answer: Mr. Kerlin’s response to 
the “tuning fork" test was that he could not hear out of 


the left ear but could hear out of the right. (A. 69 The 
“vestibular” 4 or “irrigation” test, which, by reason of 
its objectivity is deemed conclusive, showed no response 
on the right side and very little response on the left. (A. 
69) hence the conclusion: Mr. Kerlin at the time he left the 
hospital was totally deaf in the right ear and was almost 
totally deaf in the left. (A. 69) (But prior thereto Dr. 
Gallagher had testified that Mr. Kerlin on tuning fork 
tests denied hearing anything in either ear.) (A. 66) Con¬ 
fused, appellant’s counsel at a later point in cross-examina¬ 
tion asked Dr. Gallagher “what would be the left ear ac¬ 
cording to your standards?” (A. 104) The answer: “Of 
course, we carried out two tests on this man * * *. One to 
me is more reliable than the other, principally, because as 
far as the tuning fork test is concerned, a man can tell me 
he doesn't hear it. but I have to believe him, but he cannot 


resist the effect of this other procedure, that we carried 
out on him. and I am relying more on this water irrigation 
test for my standard regarding the (best) ear than on what 
he tells me. In other words, I am not giving him any re¬ 
sponsibility. I am taking it all to myself. And by that 
criterion, I feel that he was totally deaf on the right side.” 
(A. 104) (But the doctor had testified at a point prior 
thereto that Mr. Kerlin said he could hear the tuning fork 
in the right ear.) (A. 69) 


4 This test is made by irrigating the ear canal with alternate squirts of 
hot and cold water. This procedure will cause involuntary staggering and 
vomiting in a person who can hear. It will have no effect on a deaf person. 
(A. 104) For the anatomical structure of the ears and hearing nerves see 
cross-examination of Dr. Gallagher (A. 6S-106) and direct examination of Dr. 
Fulcher. (A. 219-233) 
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Even an omniscient judge and jury would have some 
difficulty in unraveling and reconciling this testimony, 
especially in view of Mr. Kerim’s testimony at one point 
that “it was the right ear first that I couldn't hear at all" 
(A. 2b’, 222) which, of course, is squarely in conflict with 
his other testimony and trial position. 

It should be noted at this point that at the time of the 
trial it was generally agreed that Mr. Kerlin was totally 
deaf. A. 125-126) His deafness was of a type called bi¬ 
lateral (both ears) eighth nerve deafness, that is to say, 
the eighth nerve (auditory nerve) of the cranium was dead. 
(A. 226) This nerve is not connected to either the middle 
or the external ear. (A. 79) It is the telephone wire which 
transmits the hearing impulses from the inner ear to the 
brain. (A. 226) When it goes out, artificial means cannot, 
even partially, restore the hearing loss. (A. 65, 66) The 
eighth or auditorv nerve, however, is the nerve in the head 
which is best protected (by solid bone) against trauma, 
which fact was developed upon cross-examination of Dr. 
Gallagher and therein confirmed by him. (A. S9) (Dr. 
Gallagher found no evidence of injury to any of the other 
nerves of the cranium.) (A. SS) 

Dr. Gallagher testified that in his opinion Mr. Kerlin’s 
1947 deafness was caused by a “blow to his head in asso¬ 
ciation with which there was a shaking up, or a commotion 
of the contents of his head.” (A. 87) He reached this con¬ 
clusion because he had “no other explanation for it.” 3 
That is to sav, the onlv “historv” of Mr. Kerlin which Dr. 

ft 7 • ft 

Gallagher had before him on which he based his opinion 

" Q. Excluding the alleged injury to the eighth nerve . . . did you find evi¬ 
dence of injury to any of the other nerves of the cranium? 

A. Xo sir. 

Q. Is it not true that many of the other twelve or eleven nerves, however 
we call them, are not anywhere nearly as well protected as the auditory 
nerve ? 

A. That is correct. * * * 

Q. So actually, it is the nerve in the head that is best protected against 
trauma? 

A. Yes sir. 

Q. And this is the nerve you say was shaken up by this impact? 

A. Yes sir. 

Q. Other than an explanation generally phrased of some shaking up of 
the inside of this man’s head, you cannot explain to the jury how anatomically 
he lost his hearing by the blow that you were told about? 

A. I have no other explanation for it. (A. SS, S9) 
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was that Mr. Kerlin was “struck on the head by a stone 
projected by a group of workmen on the sidewalk or near 
the street.” (A. 61, 65) Dr. Gallagher did not then know 
that Mr. Kerlin was found by the penitentiary medical 
examiners to have been hard of hearing in 1945, (A. 70, 
166, 16S, 212, 174, 175) and had suffered a serious head 
injury above and behind the left ear while in the peniten¬ 
tiary in 1946, which injury caused considerable bleeding in 
the left ear and left Mr. Kerlin for a time with a “buz¬ 
zing” sensation in his ears; (A. 42, 218, 54, 55, 169) or 
that Mr. Kerlin never could hear well out of his left (or 
right?) ear (A. 56); or that on October 9, 1947 before being 
taken to the hospital Mr. Kerlin was found lying on the side¬ 
walk banging his head against the sidewalk and threshing 
his arms and legs about (A. S9,179, ISO, 182,183) (which be¬ 
havior Dr. Gallagher later testified could be caused by 
alcoholism or diseases or disorders of a “constitutional” 
(non-traumatic) nature, which same diseases could also 
lead to impairment or degeneration of the 8th or auditory 
nerve). (A. 91, 92) Dr. Gallagher, it will be remembered, 
found Mr. Kerlin to be suffering inter cilia from a cut left 
ear lobe, a fracture of the right cheek bone, and a “tremor 
in the extremities” (A. 118, 119,—(also on the hospital rec¬ 
ord as “possible delirium tremors.” (A. 119)) Dr. Galla¬ 
gher did “not know” whether it was the “stone” (A. 75- 
7S) or the “fall which I assume he must have had, unless 
he got hit with a barrage of stones”, which “produced the 
deafness.” (A. 87) (Mr. Kerlin did not say liow he hap¬ 
pened to sustain a fracture of the right cheek hone. (A. 73, 
83) although according to the hospital records there was 
“no history of unconsciousness”, (A. 118) and Dr. Gal¬ 
lagher, on first seeing Mr. Kerlin, found him “fairly alert 
* # • that is, at least he could be roused.” (A. 61)) Dr. 
Gallagher found dried blood in the right ear, but concluded 
that its source was “internal” and was not caused by an 
external blow, (A. 73) and testified that there was no evi¬ 
dence that the “blow” to the cheek bone directly affected 
any other “bony structure in the skull.” (A. S2) 
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Dr. Gallagher testified that there are constitutional 
causes of deafness, (A. 72) to wit, “Von Ricklinghausen 
disease", “Tuberculosis’\ “different types of meningitis”, 
“childhood disease’’, such as “measles” and "mumps” 
(Mr. Kerlin had mumps in his childhood) (A. 165), “in- 
flamation of the brain known as encephalitis,” (Mr. Ker¬ 
im’s condition at the penitentiary in 1945 was diagnosed 
as “traumatic encephalopathia with concussion of middle 
ear”). (A. 174) “Syphilis”, “Tumors in area”. (A. 72) 
He testified also that deafness from constitutional causes 


may be cither instantaneous or progressive; (A. 74), that 
a disease of the central nervous system could destroy the 
auditory nerve: (A. 72) and that there are such diseases the 
presence of which can be definitely ascertained only by a 
spinal puncture. (A. 98) (Mr. Kerlin at no time had a 
spinal puncture.) (A. 9S) 

Dr. Gallagher testified that neuritis of the auditory nerve 
could be such a constitutional condition and that the 


“earliest symptom of a neuritis of the auditory nerve is a 
buzzing in the ears, a ringing, in other words. That is the 
first and earliest symptom, stage one. Later, deafness 
comes into the picture: in other words, the picture of an 
individual with a ringing ear. with a progressive loss of 
hearing in the ear. and. of course, in the final stages total 
deafness supervenes.” (A. 96) (Mr. Kerlin’s ears were 
“ buzzing ” in 1945, (A. 54, 55) and “rumbling” in 1947; 
(A. 26) he was hard of hearing in 1945 (A. 166, 16S, 212) 
and never could hear well out of his left (or right?) ear; 
(A. 56) and Mrs. Pumphrey testified that after October 9, 
1947, it was at first “difficult” to talk to Mr. Kerlin but his 
condition got worse and that “it came to the point” where 
she had to “holler” everything. (A. 129)—(evidence of 
“progressive” (A. 74) loss of hearing). 

On cross-examination. Dr. Gallagher was confronted with 
a statement from a text book by the late Dr. Philip Ker- 
rison whom Dr. Gallagher conceded was an authority on 
diseases of the ear. The statement: 


“Characteristic alcoholic deafness is probably in 
most cases dependent upon a neuritis of the auditory 
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nerve, which, if the cause is not removed, leads to de¬ 
generative changes and permanent deafness.” (A. 93) 

Whereupon: (214) 

Q. * * * Would you agree with that statement ? 

A. Xo, sir. 

Q. Xow would you state in what respects you dis¬ 
agree with that statement? 

A. Well, it is a question of experience. I think 
every neuro-surgeon has a great experience with alco¬ 
holics because of their propensity for hitting their 
heads. And we see them under those circumstances, 
and 7 honestly cannot ever recall seeing a (leaf alco- 
lic . 

Q. Did you say they do have a propensity for hitting 
their heads ? 

A. Yes. 

Q. In what respects? 

A. Well, by virtue of the fact any man under the in¬ 
fluence of alcohol may lose his balance and strike his 
head . That is common knowledge. (A. 93) 

It is submitted that Dr. Gallagher’s answer was not quite 
responsive, and that by it. Dr. Gallagher unwittingly made 
ridiculous his prior opinion that Mr. Kerlin (a first class 
example of a very deaf alcoholic) lost his hearing as a re¬ 
sult of a “blow” to his head. And in this connection, it is 
interesting to note that Dr. Gallagher answered “Yes” 
when appellant’s counsel inquired, “Is it your testimony 
that I have uttered the first information to you relating to 
alcohol with respect to Mr. Kerlin?” (A. 94) Dr. Galla¬ 
gher had seen “as many as four or five thousand alco¬ 
holics.” (It is rather puzzling how he failed to recognize 
Mr. Kerlin as one.) And yet, Dr. Gallagher testified that in 
1950 he treated Mr. Kerlin in Casualty Hospital for a frac¬ 
tured skull (right parietal bone—“just above [the] right 
ear”) and that “7 have a note here that states that he came 
into Casualty Hospital drunk with both eyes blackened.” 
(A. 101,102,103) Dr. Gallagher at first was reluctant to ad¬ 
mit seeing Mr. Kerlin on that occasion because “7 wouldn't 
want to get in the position of introducing new evidence and 
get everyone down on me.” (A. 101) He testified also that 
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since 1947 he had seen Mr. Kerim several times in the clinic 
(‘‘of which there is no record of dates”), once in his office 
in September 1950 (although he previously testified Mr. 
Kerlin “was not down to the office”), and on May 2S, 1952 
and August 25, 1952,—these times apparently at the hos¬ 
pital. (A. 101, 102) 

Dr. Gallagher did not want to admit that alcohol could 
affect the auditorv nerves because, he said, it is not the 
alcohol that “give vou alcoholic neuritis but the absence 
of eating during these spells, in other words, the starva¬ 
tion a drunkard undergoes, a two bottles a day man who 
goes without eating. If he drinks two bottles a dav, that 
doesn't affect his nerves—it is the fact he doesn’t eat that 
affects him.” (A. 95) This, it is submitted, was no an¬ 
swer to the text statement of Dr. Philip Kerrison—see 
pages 40 and 41 of this brief, but on the contrary, confirmed 
it. Obviously, if the auditory nerves are damaged as a result 
of excessive drinking over a long period of time, it makes 
no difference whether thev are damaged bv the alcohol 
or the concomitant undernourishment. The fact remains 
that they are damaged, and would not be, but for the alco¬ 
holism. Furthermore, Dr. Gallagher himself found Mr. 
Kerlin after the 1947 event to be suffering from “mild 
anemia” (A. 106), and testified that, assuming there was 
a neuritis of the auditory nerve due to alcohol, it could 
lead to permanent deafness. (A. 94) 

Dr. Gallagher testified that if it were shown that Mr. 
Kerlin had “some loss of hearing” prior to the 1947 in¬ 
jury. it would still not change his opinion that the 1947 
accident caused the deafness. (A. 71) Yet, he testified 
that the fact of being hard of hearing two years before 
total deafness was evidence of “some disease process go¬ 
ing on in his auditorv nerves”: that the disease could be 
neuritis (A. 97): that one of the evidences of “progres¬ 
siveness” is the fact of being hard of hearing. (A. 961 
Put then, he says, that the fact of a man’s having bad 
hearing established two years before total deafness, pre¬ 
ceded and followed by excessive alcoholism, would not 
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give him the cause of the hearing loss in that hypothetical 
person. (A. 96) 

He testified that if Mr. Kerlin recovered normal hearing 
after the 1945 (penitentiary) injury, it would not change 
his opinion that the 1947 event caused the hearing loss for 
the reason that the effect of the first blow (1945) would 
not be a factor because “normal hearing” was recovered 
thereafter. (A. 67, 68) 

Whereupon on re-direct examination: 

Q. Xow assume that in 1945 he had a little deafness 
for a short period of time would the traumatic event, 
the end result of which you witnessed on October 9, 
1947, would that have brought on or aggravated any 
condition that he might have had. 

A. It could have. (A. 106) 

• # * 

Q. Xow, if in 1945, you assume that Mr. Kerlin was 
struck and had some buzzing, and was hard of hear¬ 
ing for a short period of time, but thereafter his 
normal hearing was restored, would you place any sig¬ 
nificance on that in reaching the conclusion you 
reached. 

A. The only possible significance that could be ap¬ 
plied with that story is that this man’s eighth cranial 
nerves, his hearing nerves, were in such a state that 
any blow on the head could profoundlv affect them. 
(A. 107) 

But Dr. Gallagher had just testified contrarywise as to 
the effect to be given to the fact of normal hearing re¬ 
covery, (A. 67, 6S) and also testified at a point on cross- 
examination that bad hearing followed by total deafness 
meant that the auditorv nerve was undergoing “some 
disease process”; (A. 97) that that disease could be neuri¬ 
tis; (A. 97) that a man who had bad hearing in 1945 could 
get progressively more deaf until his condition reached 
total deafness; (A. 97-9S) that total deafness would not 
necessarily result from a “traumatic cause”; (A. 97-98) 
that a “traumatic event” could he merely a coincidence. 
(A. 98) 

It is submitted that Dr. Gallagher contradicted himself 
on every material point, and certainly, such testimony 


should not be permitted to masquerade under the guise 
of evidence. 

Dr. Aram Glorig, also testifying for Mr. Kerim, stated: 
(A. 146) 

“As to the cause of this deafness and lack of 
laybrinthine function [balance], I concluded that since 
I could elicit no history of a disease of the nature 
which would cause such a loss of hearing , or loss of 
labyrinth prior to October 1947, or subsequently, that 
by the process of elimination there was no other altern¬ 
ative that I could arrive at except that the man suf¬ 
fered the defect from the injury which occurred to 
him in October 1947. It has been clearly demon¬ 
strated both by case histories and animal experiment 
that blows to the head severe enough to knock a man 
down and cause a fracture of the zygoma [cheek bone] 
on the opposite side, as was attested to by previous 
hospital records, . . . can cause a hearing loss and a 
loss of labyrinthine function even in the absence of 
skull fractures through the petrous tip of the tempo¬ 
ral bone"’ [the bone that houses and protects the 
auditory nerve]. (A. 146 

A “blow” as described could, it is submitted, hardly occur 
unless the missile, which partially severed the left ear lobe 
of Mr. Kerlin, penetrated his head and came out of his right 
cheek, as would a heavy caliber bullet. That, of course, 
did not occur, but to injure Mr. Kerlin in such a fashion, 
a comparable occurrence would have had to take place. But 
that would be to clothe the man, who was allegedly picking 
in dirt with a tunneling bar, with supernatural powers. In 
spite of what Dr. Glorig said, he must have thought that 
the force of the fall caused the fracture of the cheek bone. 
But if the fall did it, the blow did not. Besides, Mr. Kerlin 
fell on his back. (A. 109-111) To urge that a man picking 
in dirt with a tunneling bar could propel a “rock” with 
force enough to knock a man down is no less fantastic. 
Besides, the “rock”, if there was one, did nothing more 
than cut Mr. Kerlin ? s ear lobe. Accordingly, the concept 
of the “blow” as envisioned by Dr. Glorig must be 
abandoned as completely impossible. 


Dr. Glorig examined Mr. Kerlin in October 1952 (A. 
142) and obtained the ‘‘history”, on which he based his 
conclusion, by asking Mr. Kerlin “what he thought the 
cause of his deafness was.” (A. 144) Dr. Glorig testi¬ 
fied: 

“Upon further questioning as to what happened in 
1947, I received a history that he had been struck on 
the left side of the head by a flying object which came 
from the direction of a location where some men were 
working with a pick axe or a sledge or some kind of 
an instrument bv which thev were breaking ud stones.” 
(a. 144) ; * 

(Xote: Mr. Kerlin, by this time (1952), was bring¬ 
ing in the breaking up of stones, pick axes and sledge 
hammers. Also, lie knew in 1952, (even if he did not 
know in 1947 when Dr. Gallagher treated him, and 
at the trial in 1953,) that lie was struck on the left side 
of the head. At the trial all the testimony, without 
qualification. was that the “ man ”, if picking, was pick¬ 
ing in dirt.) 

“He stated that he felt a blow from this object: did 
not see it; did not know what it was, but grabbed the 
side of his head and realized that his ear or some \xirt 
of that part of his head was bleeding. Then he seemed 
to go into what he called a sort of unconsciousness .” 

(Xote: It is interesting to contemplate how Dr. 
Glorig reconciled the fact that Mr. Kerlin was sup¬ 
posed to have been knocked down by a blow severe 
enough to fracture the cheek bone on the other side 
(whatever that means) with the above statement from 
Mr. Kerlin’s own lips.) 

“and the next thing he knew, he came to a hospital 
and since that date he has difficulty hearing [“diffi¬ 
culty” in hearing is a far cry from “deafness”] “at 
first difficulty in the left ear and only partly in the 
right ear.” (A. 144) 

Dr. Glorig also testified that he learned that in 1950, Mr. 
Kerlin had a “dizzy fainting spell” and fell backwards, 
hitting his head against the pavement, and was taken to 
the hospital, again, in a “sort of semiconscious state”, and 
when he came to he had lost the hearing in the right ear. 
(A. 144) (This it will be recalled is the time Dr. Gallagher 
treated him for a fractured skull. Dr. Gallagher’s note 


46 


was that Mr. Kerlin came in the hospital “drunk” with two 
black eyes.) (A. 101) 

Dr. Glorig, studying Mr. Kerlin’s “loss of balance”, 
found that he walked with a “wide base” to establish bet¬ 
ter balance. (A. 145) On cross-examination, Dr. Glorig 
stated that his conclusion that the 1947 event was the cause 
of Mr. Kerlin's trouble was based on the fact of an absence 
of any hearing loss prior to the 1947 event, and that ab¬ 
sence of sack a hearing loss would be an “ important , to 
a degree ” factor. (A. 14S, 149) 

Dr. Glorig also testified that the “deafness of such a 
profound nature and of apparently such a sudden onset”, 
and a like “labvrinthine function” is attributable to a 
“pathology” which (A. 147) 

“pathology comes usually in 99 out of 100 cases from 
sudden hemorrhage into the inner ear. The sudden 
hemorrhage is usually due to a condition which can be 
discovered in other portions of the body. 

“In other words, there are other evidences of such 
a disease being present in the individual such as 
anemia • [Dr. Gallagher found “mild anemia” in Mr. 
Kerlin in 1947], (A. 106) leukemia, extremely high 
blood pressure, severe kidney disease, severe infec¬ 
tion, severe avitaminosis, and some sort of injury, 
whether accidental or purposeful.” (A. 147) 

Testifying for the appellant, Dr. Oscar Hugh Fulcher, 
head of the Department of Neurosurgery at Georgetown 
University, and who has been in practice since 1933, ex¬ 
amined Mr. Kerlin in July 1952, and found him deaf and 
walking with a “Cerebello gait”, and both the deafness 
and the gait, in his opinion, were caused by some constitu¬ 
tional condition. He testified that the event of 1947 could 
not have caused the deafness because the lobe of the ear 
“has no function in hearing, no practical function”, (A. 
22S-231) and neither does the cheek bone. (A. 231) And 
the “jarring” occasioned by a “blow on the ear and a 
falling on the face” would not affect the eighth nerve be¬ 
cause 

“I have taken care of a lot of boxers. T have never 
seen deafness following a knockout in a boxing match 


—eighth nerve deafness. The eighth nerve enters the 
brain stem. The brain stem controls the vital func¬ 
tions of life. That is, it controls breathing, tempera¬ 
ture, blood pressure. Even though one is unconscious, 
those things have to go on in order for life to be sus¬ 
tained, and any jarring sufficient to damage the eighth 
nerve after it has entered the brain stem would be 
sufficient to destroy these vital functions which are 
necessary to support life.” (A. 231) 

Dr. Glorig, on the other hand, testified that in his opin¬ 
ion a “lesion” of the central nervous system which will 
produce bilateral deafness “is not incompatible with life.” 
But it was not clear what Dr. Glorig meant by “lesion” nor 
did he say, in that connection, that he was speaking of 
bilateral eighth nerve deafness. (A. 256) 

It was Dr. Fulcher’s opinion that a blow causing eighth 
nerve deafness would have also to result in a fracture of 
the “petrous tip of the temporal bone”, which bone houses 
the auditory nerve. (A. 230, 237) 

Dr. Glorig, however, thought a loss of hearing and bal¬ 
ance could be caused without a fracture of the petrous tip 
of the temporal bone, (A. 146) but, at no time said that such 
could occur without a skull fracture, and as to what con¬ 
stitutes the “skull”, he stated that “if you refer to the 
skull as a calvarium”, the cheek bone would not be in¬ 
cluded, but that “if you refer to the skull as complete, you 
might include the zygomatic arch.” (A. 14S) (Dr. Galla¬ 
gher, who knew of the zygomatic arch fracture, said there 
was no fracture of Mr. Kerlin’s skull in 1947. (A. 106)) 
Indeed, Dr. Fulcher testified that temporary deafness 
not affecting the nerve could follow a blow which injured 
the middle ear or ear drum, (A. 237-238) but that he was 
unfamiliar with any cases where a blow which damaged 
the eighth nerve did not fracture the skull or the petrous 
portion of the head. (A. 237-238) (Mr. Kerlin’s sludl was 
never fractured until 1950, except possibly it was frac¬ 
tured in 1946 at the penitentiary and healed.) (A. 169, 21S) 
Dr. Fulcher thought Mr. Kerlin’s trouble was caused by 
a condition known as “alcoholic tabes”, because Mr. Ker¬ 
lin’s cerebello gait (walking with a broad base with feet 



apart and inability to walk in a straight line), indicated 
that the nerve pathway which conducts impulses from the 
cerebellum to the spinal cord that deals with coordination 
of the muscles was not functioning properly, and that par¬ 
tial death to “this tract * * * is often spoken of as alco¬ 
holic tabes * * * Tabes is caused by syphilis but when a 
syndrome like tabes is produced by the over use of alco¬ 
hol, it is spoken of as alcoholic tabes.’- (A. 231-233) 

It is submitted that on the basis of the above discussed 

medical testimonv no conclusion could reasonablv be 

» • 

reached but that the defective condition of Mr. Kerlin’s 
hearing and balance was one of long standing prior to 
1947, and was caused by a disease of a constitutional na¬ 
ture, either aggravated or caused by his alcoholism, and 
was neither caused nor aggravated by the alleged event of 
1947. As to whether the event could have aggravated a 
pre-existing defective condition, only Dr. Gallagher testi¬ 
fied, and his testimony on that point was impossibly both 
pro and con. leaving the jury with no alternative but to 
guess and speculate. 

Appellant respectfully submits that, on the basis of all 
the evidence, the position of Mr. Kerlin, in respect of both 
the alleged event of 1947 and the conditions allegedly 
proximately resulting therefrom, is violently offensive to 
common sense, was not supported by the evidence, and 
must have been accepted by the jury solely by reason of 
sympathy for a man presenting a pathetic picture of a mis¬ 
spent life now entirely without means of support. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed and the case 
remanded with instructions to enter judgment for the ap¬ 
pellant, or alternatively, with instructions to grant a new 
trial. 
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Roger J. Whiteford, 
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815 15th Street, X. W., 
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